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An Easement By Necessity Is Often Created By The Courts To Prevent situations
where a property owner is unfairly deprived of access to their land due to
the absence of a legal pathway. This legal concept ensures that property
owners can reach public roads or other essential utilities, even when no
explicit agreement or formal easement exists. When a landlocked property
situation arises—meaning the owner cannot access their property except by
crossing neighboring land—the courts may intervene to establish an easement
by necessity. This doctrine serves as a fundamental tool in property law,
balancing the rights of landowners and preventing unjust hardships.

Understanding Easements: A Basic Overview

Before diving into the specifics of easements by necessity, it’'s important to
grasp the general concept of easements in property law.

What is an Easement?

An easement is a legal right that allows one person or entity to use another
person's land for a specific purpose without owning it. Easements are
typically recorded and run with the land, meaning they are binding on current
and future landowners.

Types of Easements

Easements can be classified into various categories:

- Easement by express grant: Created explicitly through a deed or written
agreement.

- Easement by prescription: Acquired through continuous, open, and notorious
use over time.

- Easement by implication: Arises from the circumstances or conduct of the
parties.

- Easement by necessity: Established by the court when land access is
essential.



What Is an Easement By Necessity?

Definition and Key Characteristics

An easement by necessity is a legal right granted to landowners when their
property lacks access to a public road or essential utilities, and no other
reasonable means of access exists. Unlike other easements, which may be
voluntary or based on agreement, easements by necessity are imposed by courts
to prevent landlocked situations.

Key characteristics include:

- Arises from the necessity of access.

- Typically granted when landlocked property cannot be accessed without
crossing neighboring land.

- Usually created at the time of property conveyance or when circumstances
change.

- Limited to the extent necessary to access the landlocked parcel.

Legal Foundations of Easements by Necessity

The doctrine stems from the principle that landowners should not be deprived
of reasonable access to their property. Courts recognize that the owner of a
parcel of land should have the right to access their property via a legal and
practical route, even if no formal agreement exists.

When Do Courts Create Easements By Necessity?

Courts generally create easements by necessity in specific situations to
prevent unfair hardship. The following conditions typically justify the
court's intervention:

1. The property in question is landlocked, meaning it has no legal access
to a public road or utility line.

2. There is no existing easement or agreement granting access to
neighboring land.

3. The necessity of access is absolute, not merely convenient or
preferable.

4. The access is strictly necessary for the use and enjoyment of the
property.



5. The transfer or division of land led to the landlocked condition, often
at the time of sale or subdivision.

Note: Courts will not typically create easements by necessity if alternative
access routes are available or if the landowner created the landlocked
situation intentionally.

Legal Process of Establishing an Easement By
Necessity

The creation of an easement by necessity involves a legal process where
courts evaluate the circumstances surrounding the landlocked property. Here's
an overview:

Step 1: Demonstrate Landlocked Status

The property owner must prove that their land has no access to a public road
or utility line without crossing neighboring land.

Step 2: Show No Existing Easements or Agreements

The owner must establish that there are no existing legal easements, rights-
of-way, or agreements granting access.

Step 3: Prove Necessity

It must be shown that access is essential for the property's use, enjoyment,
or development.

Step 4: Court Hearing and Decision

Courts will consider evidence, including property deeds, surveys, and
testimonies, to determine whether an easement by necessity should be granted.

Step 5: Establishment and Scope of the Easement

Once granted, the court may specify the location, width, and nature of the
easement, often limited to the minimum necessary to access the land.



Implications of Courts Creating Easements By
Necessity

The creation of an easement by necessity has significant legal and practical
consequences:

For Property Owners

- The landlocked owner gains legal access to their property.

- The neighboring landowner's rights are limited, as the easement must be
used reasonably.

- The easement is typically appurtenant, meaning it benefits the dominant
estate.

For Neighboring Landowners

- Their land becomes subject to an easement, which may restrict certain uses.
- They retain ownership of the land but must accommodate the easement.

For the Landlocked Parcel

- The property becomes accessible, increasing its value and usability.
- The easement must be maintained and used in accordance with court orders.

Types of Easements Created by Courts

While easements by necessity are the most common in court-imposed scenarios,
courts may also recognize other types, such as:

- Easements by implication: When a property transfer implies an access right
based on the circumstances.

- Easements by prescription: When continuous use over time grants access
rights.

- Easements by estoppel: When a landowner's representations lead others to
believe an easement exists.

Limitations and Challenges in Easements By



Necessity

Despite their utility, easements by necessity are subject to certain
limitations and challenges:

e They are typically limited in scope, duration, and use, as specified by
the court.

e Courts may deny easements if alternative access exists or if the
landlocked condition was created intentionally.

e Disputes may arise over the exact location, width, or maintenance
responsibilities of the easement.

e Changes in circumstances, such as the creation of new roads, can alter
or extinguish an easement.

How To Protect Your Rights in an Easement By
Necessity

Property owners should take specific steps to ensure their rights are
protected once an easement by necessity is established:

1. Obtain legal documentation: Ensure the court order or agreement is
recorded in the land records.
2. Maintain the easement: Keep pathways clear and in good condition.

3. Respect limitations: Use the easement only for its intended purpose and
avoid trespassing or causing obstructions.

4. Consult legal counsel: For disputes or modifications, seek legal advice
to understand your rights and obligations.



Conclusion: The Importance of Easements By
Necessity in Property Law

An easement by necessity plays a crucial role in ensuring fairness and
practicality in property ownership. When landlocked parcels threaten to
impose undue hardship on landowners, courts act as mediators to create
easements that provide essential access. This legal mechanism prevents unjust
confiscation of property rights and promotes equitable land use.
Understanding the circumstances under which courts create easements by
necessity, along with the legal processes involved, empowers property owners
to protect their rights and navigate complex land issues effectively.

Whether you are purchasing property, involved in a land dispute, or seeking
to understand your rights as a landowner, recognizing the significance of
easements by necessity is essential. They serve as a safeguard against unfair
deprivation of access and uphold the fundamental principles of fairness in
property law.

Key Takeaways:

- Easements by necessity are court-imposed rights to access landlocked
property.

- They prevent landowners from being unfairly deprived of access.

- Creation involves demonstrating landlocked status, lack of existing
easements, and absolute necessity.

- These easements have legal implications for both landowners and neighboring
property holders.

- Proper documentation and maintenance are vital for protecting easement
rights.

By understanding the nuances of easements by necessity, property owners and

legal professionals can better navigate property rights, avoid disputes, and
ensure fair access to land.

If you need legal assistance related to easements, property access, or land
disputes, consult a qualified real estate attorney to guide you through the
process and protect your rights.

Frequently Asked Questions

What is an easement by necessity, and when is it



typically created by the courts?

An easement by necessity is a legal right granted to a property owner to
access their land when there is no other reasonable route, and courts often
create it to prevent landlocked properties from being inaccessible.

Why do courts establish easements by necessity
instead of leaving property owners without access?

Courts establish easements by necessity to promote fairness and prevent
landowners from being deprived of access to their property, ensuring they can
use and enjoy their land effectively.

In what situations do courts usually create
easements by necessity?

Courts typically create easements by necessity when a property is landlocked
due to subdivision, foreclosure, or transfer, and the owner cannot access
public roads without crossing neighboring land.

How does the concept of necessity influence the
courts' decision to create an easement?

The courts consider whether the landlocked property lacks any reasonable
access to public roads or utilities, and if access is essential for the
property's use, they may create an easement by necessity.

What legal factors do courts evaluate when
determining the creation of an easement by
necessity?

Courts evaluate factors such as the original parcel division, the absence of
alternative access routes, the necessity of crossing neighboring land, and
the intent of the parties involved in the property's transfer.

Can an easement by necessity be terminated once
created, and if so, under what circumstances?

Yes, an easement by necessity can be terminated if the necessity no longer
exists—for example, if the property gains other access routes or if the
landlocked situation is resolved, making the easement unnecessary.

Additional Resources
An Easement By Necessity Is Often Created By The Courts To Prevent



Understanding the concept of easements is fundamental to grasping property
rights and land use. Among the various types of easements, easements by
necessity play a crucial role in ensuring that landowners retain sufficient
access to their property, especially when circumstances threaten to deprive
them of it. Courts often create easements by necessity to prevent landlocked
properties from becoming unusable or valueless. This detailed review explores
the nature of easements by necessity, the circumstances under which courts
establish them, their legal principles, and their practical implications.

What Is an Easement by Necessity?

An easement by necessity is a legal right granted by the courts that allows a
landowner to access their property through another's land when such access is
essential for the property's use and enjoyment. Unlike express easements
(created explicitly through agreements or deeds), easements by necessity are
implied by law to prevent landlockage and protect property rights.

Key Characteristics:

- Implied by Law: Created by judicial action rather than explicit agreement.
- Necessity-Based: Arises when access is strictly necessary, not merely
convenient.

- Landlocked Situations: Typically applies where the owner’s property has no
other legal access to public roads.

- Limited Duration: Usually lasts as long as the necessity exists.

Legal Foundations of Easements by Necessity

Courts establish easements by necessity based on principles rooted in
property law, equity, and public policy. The primary goal is to prevent
owners from being deprived of reasonable access to their land, which would
render their property useless or significantly diminish its value.

Legal Principles:

1. Necessity as a Prerequisite: The easement is implied when a parcel of land
becomes landlocked due to conveyance or other circumstances, leaving the
owner without access to a public way.

2. Historical Origins: The doctrine originates from common law traditions,
emphasizing fairness and preventing landlocked properties from being rendered
unusable.



3. Continuity and Reasonableness: Courts assess whether the necessity is
ongoing or temporary and whether the access is reasonable and practical.

Situations Leading to Creation of Easements by
Necessity

Courts typically create easements by necessity in specific circumstances,
primarily involving issues of land access and usability. Some common
scenarios include:

1. Landlocked Property Transfers

When a property owner transfers part of their land that results in the
remaining parcel being without access to a public road, the courts often
establish an easement by necessity over adjacent land to remedy the
situation.

2. Severance of Property

If a larger estate is divided into smaller parcels, and the division leaves
one parcel without any legal access, courts may infer an easement by
necessity to ensure that the parcel remains accessible.

3. Developer Situations

In subdivisions or developments, if individual lots are created without
direct access to streets, courts or planning authorities may impose easements
to secure access.

4. Public Policy Considerations

To promote efficient land use and prevent economic hardship, courts find it
necessary to impose easements by necessity in cases where denying access
would be unjust or impractical.



Legal Tests and Criteria for Establishing an
Easement by Necessity

Courts employ specific criteria to determine whether an easement by necessity
exists. These include:

1. Strict Necessity:

- The property must be truly landlocked, with no other reasonable means of
access.

- The necessity is usually determined at the time of the conveyance or
severance.

2. Prior Unity of Ownership:

- The land was once part of a single estate or ownership, and the easement
arises due to subsequent division.

3. No Alternative Access:

- The owner cannot access their property via neighboring land, public roads,
or other means.

4. Reasonableness of the Access:

- The means of access granted should be practical, safe, and not overly
burdensome.

5. Continuity of Use:

- The necessity continues over time, not just at the moment of land division.

Differences Between Easements by Necessity and
Other Easements

Understanding distinctions is vital to grasping how courts approach
easements:

| Aspect | Easement by Necessity | Easement by Prescription | Easement by

| Creation | Implied by law when landlocked | Acquired through continuous,
open, and adverse use over time | Explicitly granted through an agreement or



deed |

| Requirement | Strict necessity at time of severance | No necessity; based
on long-term use | Voluntary agreement |

| Duration | As long as necessity exists | Indefinite if use continues | As
specified in the grant |

Role of Courts in Creating Easements by
Necessity

Since easements by necessity are not typically created through explicit
agreements, courts play a pivotal role in their formation to prevent
injustice. The process involves:

- Assessment of Evidence: Courts examine property deeds, historical
ownership, and land configurations.

- Legal Hearing and Decision: The landowner must demonstrate that the
property is landlocked and that access is necessary.

- Imposition of Easement: If criteria are met, courts impose a legal easement
over the neighboring landowner'’s property.

Factors Influencing Court Decisions:

- The original intent of the parties involved.

- The current usability of the land.

- Public policy considerations favoring access.

- The burden on the servient estate (the land over which the easement 1is
granted).

Practical Implications of Easements by
Necessity

These easements significantly impact landowners, developers, and communities:
For Landowners:

- Ensure continued access and usability of their property.

- May impose restrictions on the servient estate, such as prohibiting
obstruction or interference.

- Can be subject to conditions or limitations determined by the court.

For Servient Estate Owners:



- Must accommodate the easement, potentially affecting land development or
use.
- May seek compensation or negotiate terms for the easement.

For Developers and Planners:

- Must consider existing or potential easements by necessity during
subdivision planning.

- 0ften work with courts to establish necessary access rights before
marketing properties.

Limitations and Challenges in Courts’ Creation
of Easements by Necessity

While courts aim to prevent landlocked properties from becoming useless,
their power to create easements by necessity is not unlimited. Some
limitations include:

- Existence of Alternative Access: If alternative routes exist, courts are
less inclined to impose an easement by necessity.

- Temporary vs. Permanent Necessity: Courts may deny easements if the
necessity is temporary or can be remedied through other means.

- Public Rights and Restrictions: The courts may consider public rights,
zoning laws, and environmental restrictions in their decision.

- Equitable Considerations: Courts balance fairness to both parties,
sometimes denying easements if they would cause undue hardship.

Case Law and Examples

Several landmark cases illustrate how courts have approached easements by
necessity:

- Nahrstedt v. Lakeside Village Condo Ass’n (1994): Courts emphasized that
necessity exists when a landlocked parcel has no reasonable access to public
roads.

- Vancouver Development Co. v. Weller (1924): Established that an easement by
necessity can be implied at the time of property transfer if landlockage
occurs.

- 0’Neill v. Taylor (1938): Demonstrated that courts consider whether the
necessity is absolute or just convenient.

These cases demonstrate the importance of factual circumstances and judicial



discretion in establishing such easements.

Conclusion

An easement by necessity is a vital legal mechanism that courts use to
prevent landowners from losing access to their properties, especially in
landlocked situations resulting from conveyances or severance. It embodies
principles of fairness, public policy, and land usability. While it is a
powerful tool for preventing injustice, its creation hinges on strict
criteria and judicial discretion. Landowners, developers, and legal
practitioners must be aware of the conditions that give rise to these
easements to navigate property rights effectively. Ultimately, courts aim to
strike a balance between respecting private property rights and ensuring
access for landowners, thereby fostering equitable land use and development.
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