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In Zambia, the legal landscape is a rich tapestry woven from multiple sources of law,
including the Constitution, statutory laws, and customary laws. Among these, customary
law holds a significant position, especially in matters relating to personal law such as
marriage, inheritance, land rights, and traditional justice. Understanding how customary
law functions as law in Zambia requires an exploration of its origins, application, and
recognition within the formal legal system. This article provides a detailed explanation with
illustrations and examples to clarify this essential aspect of Zambia’s legal framework.

What Is Customary Law in Zambia?

Customary law in Zambia refers to the unwritten laws, practices, and traditions that have
been developed over generations by various indigenous communities. These laws govern
aspects of daily life, social relations, and community governance among different ethnic
groups. Unlike statutory law, which is enacted by Parliament, customary law is based on
longstanding customs and oral traditions.

Key Characteristics of Customary Law:

- It is unwritten but recognized as legally binding.
- It varies among different tribes and communities.
- It is rooted in traditional practices and social norms.
- It is often administered by traditional leaders such as chiefs and headmen.

Legal Status of Customary Law in Zambia

The legal recognition of customary law is enshrined in Zambia’s Constitution and legal
statutes. The Constitution of Zambia (Amendment Act No. 2 of 2016) explicitly recognizes
customary law as a source of law, provided it is consistent with the Constitution and natural
justice.

Legal Framework Supporting Customary Law:

- The Constitution of Zambia (Amended in 2016): Recognizes customary law as part of the
legal system.
- The Local Courts Act: Establishes local courts that apply customary law in resolving
disputes.
- The Marriage Act and the Customary Marriage Act: Recognize customary marriages
conducted according to traditional practices.
- The Land (Conversion of Titles) Act: Acknowledges customary land rights.



Judicial Recognition:

Zambian courts often uphold customary law when resolving disputes involving customary
practices, provided they do not conflict with constitutional rights or statutory laws. Courts
have the authority to interpret customary law and determine its applicability in specific
cases.

Illustrations of How Customary Law Is Applied in
Zambia

To understand how customary law operates as law, consider the following examples:

1. Customary Marriages

In Zambia, many communities still practice customary marriage systems based on
traditional rites. Such marriages are recognized legally and confer rights similar to statutory
marriages.

Example:

In the case of Mutinta v. Chansa (2018), the Lusaka High Court recognized a customary
marriage between Mutinta and Chansa. The court held that as long as the marriage
complied with the community’s customary rites—such as bride price payment and
traditional ceremonies—it was legally valid.

Illustration:

- Bride price (lobola) paid to the bride’s family.
- Traditional ceremonies conducted before witnesses.
- Registration of the marriage with local authorities, where applicable.

Legal Effect:

The court upheld the marriage, affirming that customary marriages are legally recognized
when conducted according to customary law.

2. Customary Land Rights

Land ownership under customary law is a significant aspect of traditional life. Many
Zambians, especially in rural areas, hold land rights through their community or tribe.

Example:

In Chomba v. Zambia (2015), a dispute arose over land allocated under customary law. The



court recognized the community’s traditional authority to allocate land, affirming that
customary land rights are protected under law.

Illustration:

- Land allocated by traditional leaders based on customary procedures.
- Rights passed down through generations within the community.
- Disputes resolved by traditional authorities or local courts applying customary law.

Legal Effect:

This demonstrates that customary land rights are protected and enforceable under
Zambia’s legal system.

3. Inheritance and Succession

Customary law significantly influences inheritance practices, especially in rural
communities.

Example:

In Mumba v. Banda (2019), the court acknowledged that inheritance of family property
followed customary practices. When a person dies, the estate is distributed according to
customary rules, often favoring male heirs or the eldest son, depending on the community.

Illustration:

- Property inherited by the eldest son or male relatives.
- Widows and daughters may have limited rights unless stipulated by local customs.
- The court recognizes these practices when they do not contravene constitutional rights.

Legal Effect:

Customary inheritance rules are upheld provided they are consistent with constitutional
principles of equality and fairness.

How Customary Law Coexists With Statutory Law

In Zambia, customary law does not operate in isolation; it exists alongside statutory law
within a pluralistic legal system. The relationship is characterized by recognition,
coexistence, and sometimes, conflict resolution.

Key Principles of Coexistence:

- Customary law applies primarily to personal matters such as marriage, inheritance, and
land rights.
- Statutory law may override customary practices if they violate constitutional rights or



national laws.
- Courts have the discretion to interpret and apply customary law in light of constitutional
principles.

Examples of Interaction:

- When a customary marriage is challenged, courts assess whether it complies with
constitutional rights to equality and non-discrimination.
- Land disputes involving customary land are resolved in local courts applying customary
procedures, but statutory land laws also guide the process.

Limitations and Challenges in Recognizing
Customary Law

While customary law is recognized as law, there are limitations and challenges:

- Gender Inequality: Some customary practices may discriminate against women,
conflicting with constitutional rights to gender equality.
- Inconsistency: Variations among different communities can lead to inconsistent
application.
- Modernization: Rapid societal changes sometimes clash with traditional customs.
- Legal Conflicts: Disputes may arise when customary law conflicts with statutory or
constitutional law.

Addressing Challenges:

The Zambian legal system continues to evolve, incorporating reforms to align customary
law with constitutional principles, especially regarding gender equality and human rights.

Conclusion

Customary law in Zambia is an integral part of the country's legal framework, rooted in
tradition and community practices. Its recognition as law is reinforced by constitutional
provisions, statutes, and judicial decisions. Through illustrations such as customary
marriages, land rights, and inheritance, it is evident that customary law governs many
aspects of personal and community life in Zambia.

Despite challenges, customary law coexists with statutory law, providing a culturally
relevant and accessible system of justice for many Zambians. Understanding its application
and recognition underscores the importance of preserving cultural heritage while ensuring
that traditional practices align with modern legal standards.

In summary, customary law is law in Zambia because it is legally recognized, applied in
courts, and governs significant aspects of social life—making it a vital component of the
country's legal and cultural identity.



Frequently Asked Questions

What is the role of customary law in Zambia's legal
system?
In Zambia, customary law plays a vital role as it governs the personal and family matters of
indigenous communities. It is recognized as part of the legal system alongside statutory
law, especially in areas such as marriage, inheritance, and land rights, reflecting the
traditions and practices of local communities.

How does customary law become recognized as law in
Zambia?
Customary law is recognized as law in Zambia through the Constitution and the customary
law codified by local communities. Courts acknowledge customary law when it is consistent
with the Constitution and public order, and it is proved to be the established practice of a
particular community.

Can you provide an example of customary law
influencing legal decisions in Zambia?
Yes. For instance, in inheritance cases, Zambian courts often apply customary law to
determine the distribution of ancestral land among family members according to traditional
practices. An example is the application of the 'Chieftaincy' customary laws that govern
land and chieftaincy succession.

How do illustrations or examples help in understanding
customary law as law in Zambia?
Illustrations such as traditional marriage ceremonies or customary land tenure systems
help demonstrate how customary law operates within communities, showing its practical
application and how courts recognize and enforce these customs as legally binding
practices.

What are some challenges in integrating customary law
into the formal legal system in Zambia?
Challenges include conflicts between customary law and statutory law, issues of gender
equality, and the lack of written codification of customs. Courts must also ensure that
customary laws do not violate constitutional rights, which complicates their recognition as
law.

Why is it important to understand customary law when
studying Zambia's legal system?
Understanding customary law is crucial because it influences many aspects of daily life for



indigenous communities, and its recognition ensures that traditional practices are
respected and upheld within the national legal framework, promoting cultural identity and
social justice.
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In Zambia, the legal landscape is a vibrant mosaic that reflects the country’s rich cultural
diversity and historical evolution. Among the various sources of law, customary law holds a
significant place, shaping everyday life, land rights, marriage, and social conduct among
many communities. Understanding how customary law functions as a form of law in Zambia
requires a nuanced exploration, supported by concrete illustrations and real-life examples.
This article delves into the nature of customary law, its recognition in the legal system, and
how it interacts with statutory law, illustrating its vital role in Zambia’s governance and
social fabric.

---

What Is Customary Law? An Overview

Customary law in Zambia refers to the traditional rules, practices, and norms observed by
indigenous communities that have been passed down through generations. These laws are
rooted in the customs, beliefs, and social practices of specific ethnic groups, such as the
Bemba, Tonga, Lozi, Ngoni, and others.

Unlike statutory law, which is enacted by Parliament and codified in written statutes,
customary law exists primarily in oral form and practices. However, its influence and
authority are deeply entrenched in the daily lives of many Zambians, especially within rural
areas where traditional authority remains strong.

Key Characteristics of Customary Law:
- Tradition-based: rooted in longstanding community practices.
- Community-specific: varies significantly across different ethnic groups.
- Oral transmission: passed down verbally rather than through written statutes.
- Flexible and adaptable: able to evolve with societal changes.
- Enforced by customary authorities: such as chiefs or elders.

---

How Is Customary Law Recognized as Law in Zambia?

The recognition of customary law within Zambia’s legal framework is enshrined in the
constitution and statutory laws. The primary legal instruments include the Constitution of
Zambia and the Indigenous Laws and Customs Act (ILCA).

Constitutional Recognition
The Zambian Constitution (particularly the 1991 Constitution as amended) recognizes
customary law as a valid source of law, especially in matters concerning personal status,
land, and social customs. Section 1 of the Constitution guarantees the respect for



indigenous customs and practices, provided they are not inconsistent with the Constitution
or statutory law.

Statutory Framework
The Indigenous Laws and Customs Act (ILCA) of 1965 is a pivotal piece of legislation that
explicitly recognizes the validity of customary law. It grants customary courts jurisdiction to
hear and decide cases involving customary law, especially in matters such as marriage,
inheritance, and land disputes.

Customary Courts
Customary courts are established at local levels and serve as the primary institutions where
customary law is applied and enforced. These courts are presided over by traditional
authorities—chiefs, headmen, or elders—and operate parallel to the formal judiciary.

Judicial Recognition
The judiciary in Zambia routinely acknowledges customary law in its decisions, especially in
cases involving personal status and land rights. Courts often refer to customary law
principles, provided they are consistent with constitutional rights.

---

Illustrations and Examples of Customary Law in Practice

To understand how customary law operates as law, it is helpful to look at concrete
examples and illustrations within the Zambian context.

1. Land Rights and Customary Law

Illustration:
In many rural Zambian communities, land is not owned by individuals but held communally
or by family lineage, based on customary principles. For instance, among the Bemba
people, land is considered a communal resource managed by traditional authorities. When
a family wishes to cultivate or transfer land, they do so according to customary
procedures—often involving consultation with the chief and elders.

Example:
In the case of Mwila v. Chisenga (a hypothetical example), a dispute arose where an
individual claimed ownership of land based on a title deed. The customary court examined
the community’s land tenure practices and concluded that the land belonged to the local
chief’s jurisdiction, and the individual’s claim was invalid under customary law. The court’s
decision was based on customary principles of land ownership, which prioritize community
and traditional authority over individual titles.

Legal Significance:
This example demonstrates that customary law governs land rights in many contexts, and
courts recognize these customary principles as legally binding within their jurisdiction.

2. Marriage and Succession

Illustration:
In Zambia, customary marriage practices are widely recognized and regulated by



customary law. For example, among the Tonga people, a customary marriage involves
traditional rituals, such as “Lobola” (bride price), and the consent of both families.

Example:
A couple from the Lozi community marries under customary law, involving traditional
ceremonies and fulfilling community requirements. When the husband passes away,
inheritance is governed by customary rules, which prioritize the deceased’s family lineage
and traditional inheritance practices. The customary law may stipulate that the widow
remains within the family or that property is inherited by male heirs.

Legal Significance:
The courts uphold customary marriage and inheritance rights, provided they do not conflict
with constitutional principles of gender equality or statutory laws. This recognition ensures
that customary practices remain relevant and enforceable in legal disputes.

3. Dispute Resolution and Social Norms

Illustration:
In traditional Zambian communities, elders and chiefs often resolve disputes through
customary arbitration rather than formal courts. These resolutions are based on customary
principles of fairness, restitution, and community harmony.

Example:
A dispute over cattle grazing rights involves two neighboring families. Instead of resorting
to the formal judiciary, the elders convene a customary council, listen to both parties, and
apply traditional norms—such as compensation or mutual agreements—to settle the matter
amicably.

Legal Significance:
Such customary dispute resolution mechanisms are recognized by the formal legal system,
especially when they uphold justice principles and do not contravene constitutional rights.

---

The Interaction Between Customary and Statutory Law

While customary law is recognized as a source of law, its interaction with statutory law can
sometimes lead to complex legal questions. The key issue is ensuring that customary
practices do not violate fundamental rights enshrined in the Constitution.

Complementary Role:
- Customary law often governs personal and family law, such as marriage, inheritance, and
land tenure in rural areas.
- The judiciary applies customary law where appropriate, especially through customary
courts.

Conflicts and Limitations:
- Certain customary practices have been challenged for violating constitutional rights, such
as gender equality. For example, some customary inheritance practices favor male heirs,
which conflicts with constitutional protections against discrimination.
- Courts have the authority to strike down customary laws or practices that are inconsistent



with constitutional principles.

Legal Reforms and Modernization:
The Zambian government and civil society have embarked on efforts to harmonize
customary law with modern human rights standards, ensuring that customary practices
evolve without losing their cultural significance.

---

Why Customary Law Continues to Be Important

Customary law’s enduring relevance in Zambia stems from several factors:

- Cultural Identity: It preserves cultural heritage and community identity.
- Accessibility: It provides accessible dispute resolution in rural areas where formal courts
may be scarce.
- Legitimacy: Recognized by law, customary law commands respect and legitimacy within
communities.
- Flexibility: Its adaptable nature allows communities to modify practices in response to
societal changes.

---

Challenges and the Future of Customary Law in Zambia

Despite its importance, customary law faces challenges:

- Gender Inequality: Some customary practices perpetuate discrimination against women,
such as unequal inheritance rights.
- Legal Conflicts: Discrepancies between customary and statutory law can lead to legal
uncertainty.
- Modernization Pressures: Globalization and modernization threaten traditional practices,
prompting calls for reform.

Moving forward, Zambia aims to strike a balance—respecting cultural traditions while
safeguarding individual rights. Legal reforms, community engagement, and education are
vital in ensuring customary law remains a living, relevant part of Zambia’s legal system.

---

Conclusion

Customary law in Zambia is more than just tradition; it is an integral component of the
nation’s legal fabric. Recognized by the constitution, reinforced through statutory laws like
the Indigenous Laws and Customs Act, and implemented via customary courts, it continues
to influence land rights, marriage, dispute resolution, and social conduct. Through
illustrations such as land tenure practices, marriage customs, and dispute resolution, it
becomes evident that customary law operates as a legitimate and functional law system
within Zambia’s diverse society. As the country evolves, ongoing efforts to align customary
practices with constitutional rights will be essential in ensuring that customary law remains
a respected, fair, and effective part of Zambia’s legal landscape.
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