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The power of a Supreme Court to declare a law unconstitutional is a fundamental aspect of
the judicial system in many countries, especially in the United States. This authority allows
the judiciary to ensure that legislative acts adhere to the constitution's principles and
provisions. When a law conflicts with the constitution, the Supreme Court can strike it
down, effectively nullifying its enforcement. This power acts as a check and balance on the
legislative and executive branches, safeguarding fundamental rights and maintaining the
rule of law. But what is the formal name given to this significant judicial authority? The
answer is Judicial Review.

In this comprehensive article, we will explore the concept of Judicial Review, its historical
origins, how it functions within the judicial system, and its implications for democracy and
legal governance.

---

Understanding Judicial Review

Definition of Judicial Review

Judicial Review is the power vested in courts—particularly the Supreme Court—to examine
laws passed by the legislature and actions taken by the executive to determine their
constitutionality. When a law or executive action is found to violate the constitution, the
court has the authority to invalidate or strike down that law or action.

Key aspects of Judicial Review include:

- Constitutional Supremacy: The constitution is the supreme law of the land, and all laws
must conform to it.
- Checks and Balances: Judicial Review acts as a balancing mechanism among the three
branches of government.
- Protection of Rights: It safeguards individual rights by invalidating laws that infringe on
constitutional protections.

---



The Historical Origins of Judicial Review

Early Foundations

While the concept of judicial review is now integral to many legal systems, its origins can be
traced back to early legal traditions and significant judicial decisions. The idea gained
prominence through the landmark case of Marbury v. Madison in 1803.

Marbury v. Madison (1803)

This U.S. Supreme Court case is widely regarded as the foundation of Judicial Review in
American constitutional law. Chief Justice John Marshall articulated the principle that it is
within the judiciary's role to interpret the constitution and to review acts of Congress for
constitutionality.

Impact of the case:

- Established the principle that courts have the authority to overrule laws that conflict with
the constitution.
- Set a precedent for judicial independence and the role of the judiciary as a coequal
branch.

---

Judicial Review in Different Legal Systems

United States

In the U.S., Judicial Review is explicitly recognized as an implied power derived from the
constitution. The Supreme Court has the final say on constitutional matters, including the
power to strike down laws or executive actions that violate the Constitution.

India

India also has a well-established doctrine of Judicial Review, enshrined in its Constitution.
The Supreme Court and High Courts have the authority to review legislation and executive
actions, ensuring compliance with constitutional provisions.



Other Countries

Many other nations, such as Australia, Canada, and Germany, have their own versions of
Judicial Review, often embedded in their constitutional frameworks or legal traditions.

---

Legal Basis for Judicial Review

Constitutional Provisions

In most jurisdictions, the power of Judicial Review is derived from constitutional provisions
or implied from the structure of the law. For example:

- United States: The Supreme Court's authority stems from the Constitution and the
landmark ruling in Marbury v. Madison.
- India: Articles 13, 32, and 226 of the Constitution explicitly provide for judicial review.

Legal Principles Underpinning Judicial Review

Several principles underpin Judicial Review:

- Constitutional Supremacy: The constitution is the highest authority.
- Rule of Law: Laws must be applied fairly and consistently.
- Separation of Powers: The judiciary has the authority to check the legislature and
executive.

---

The Process of Declaring a Law Unconstitutional

Legal Procedures

When a case challenging a law's constitutionality reaches the Supreme Court, the court
undertakes a review process:

1. Filing a Petition: An individual or group files a petition challenging the law.
2. Hearing and Argument: The court hears arguments from both sides.
3. Judicial Examination: The court examines the law in the context of the constitution.
4. Decision: The court rules whether the law aligns with or violates constitutional principles.



Factors Considered in Judicial Review

- Is the law within the legislative competence?
- Does the law infringe upon fundamental rights?
- Is the law consistent with constitutional provisions?
- Does the law violate the principles of justice, equality, or liberty?

---

Implications and Significance of Judicial Review

Protecting Fundamental Rights

One of the primary roles of Judicial Review is to protect citizens’ fundamental rights against
unconstitutional laws or actions. For example, laws that discriminate on the basis of race,
religion, or gender can be struck down.

Maintaining Constitutional Supremacy

It ensures that no law or executive action can supersede the constitution, preserving the
rule of law.

Checks and Balances

Judicial Review acts as a safeguard against potential overreach by the legislative or
executive branches, fostering accountability and transparency.

Controversies and Criticisms

While Judicial Review is essential for constitutional governance, it also faces criticisms:

- Judicial Activism: Excessive intervention in legislative matters.
- Judicial Overreach: Courts interfering in policy decisions.
- Democratic Concerns: Potential undermining of the will of the elected legislature.

Despite these criticisms, Judicial Review remains a cornerstone of constitutional law in
many democracies.

---



Examples of Judicial Review in Action

United States

- Brown v. Board of Education (1954): Declared segregation in public schools
unconstitutional.
- United States v. Nixon (1974): Led to President Nixon’s resignation, affirming executive
accountability.

India

- Kesavananda Bharati v. State of Kerala (1973): Established the basic structure doctrine,
limiting Parliament’s power to amend the constitution.
- Maneka Gandhi v. Union of India (1978): Expanded the scope of the right to personal
liberty.

---

Conclusion: The Power of Judicial Review

The question, "What name is given to the Supreme Court's power to declare a law
unconstitutional?" finds its answer in the term Judicial Review. This vital constitutional
doctrine serves as a guardian of the constitution, ensuring that all laws and governmental
actions conform to constitutional principles. It embodies the judiciary’s role as the protector
of constitutional supremacy, individual rights, and the rule of law.

Through a rich history of landmark decisions and legal principles, Judicial Review continues
to be a cornerstone of constitutional democracies worldwide. It balances the powers among
branches of government, prevents tyranny, and upholds the fundamental values enshrined
in the constitution.

In conclusion, Judicial Review is not just a power; it is a safeguard that preserves the
constitutional fabric of a nation, ensuring that democracy remains vibrant, fair, and just.

---
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Frequently Asked Questions

What is the term used to describe the Supreme Court's
authority to declare a law unconstitutional?
Judicial Review

Which landmark case established the power of the
Supreme Court to declare laws unconstitutional?
Marbury v. Madison (1803)

Is the power of declaring laws unconstitutional
explicitly mentioned in the U.S. Constitution?
No, it is not explicitly stated; it was established through judicial interpretation in Marbury v.
Madison.

What role does judicial review play in maintaining the
balance of power among government branches?
It allows the judiciary to check the legislative and executive branches by invalidating laws
that violate the Constitution.

Which courts have the authority to perform judicial
review in the United States?
The Supreme Court and, in some cases, lower federal courts have the authority to perform
judicial review.

Can state courts declare federal laws unconstitutional?
No, only federal courts, including the Supreme Court, have the authority to declare federal
laws unconstitutional.

How does judicial review impact the interpretation of
the Constitution?
It ensures that laws and policies adhere to the Constitution, shaping constitutional
interpretation over time.

Are there any limitations to the Supreme Court's power
of judicial review?
While powerful, judicial review is subject to constitutional constraints and can be checked



by amendments or legislative actions.

Why is judicial review considered a fundamental aspect
of constitutional law?
Because it ensures that no law or government action can supersede the Constitution,
preserving the rule of law.

Additional Resources
Judicial Review: The Power of the Supreme Court to Declare a Law Unconstitutional

The concept of judicial review stands as one of the most significant and influential powers
vested in the judiciary, particularly the Supreme Court in many countries. This authority
empowers the judiciary to examine and evaluate legislative and executive actions to ensure
they conform to the constitution. When a law or government action is found to be
incompatible with the constitution, the court has the authority — often termed as "judicial
review" — to declare it unconstitutional, effectively invalidating it. This power acts as a vital
check and balance within the framework of constitutional democracy, preventing the
legislative and executive branches from exceeding their constitutional limits.

In this comprehensive review, we will explore the nature, origins, scope, and implications of
judicial review, emphasizing its role as the power of the Supreme Court to declare a law
unconstitutional.

---

Understanding Judicial Review

Judicial review is the process by which courts, especially the Supreme Court, examine laws,
statutes, and executive actions to determine their constitutionality. It is a fundamental
aspect of constitutional law, ensuring that all branches of government operate within the
constitutional boundaries set by the founding document.

Key aspects of judicial review include:

- Constitutional Supremacy: The constitution is the supreme law of the land; any law
inconsistent with it can be invalidated.
- Legal Authority: Courts derive their power of judicial review from constitutional provisions,
statutes, or judicial precedents.
- Scope: Judicial review applies to legislation, executive orders, administrative actions, and
sometimes to constitutional amendments.

---



The Origin and Development of Judicial Review

Historical Background

The formal doctrine of judicial review has its roots in the United States, originating from the
landmark Supreme Court case Marbury v. Madison (1803). Chief Justice John Marshall
articulated that it is "emphatically the province and duty of the judicial department to say
what the law is," establishing the judiciary's role as the interpreter and guardian of the
constitution.

Development in Different Jurisdictions

- United States: Judicial review was solidified through Marbury v. Madison, serving as the
foundation of American constitutional law.
- India: Judicial review is explicitly provided in the Constitution of India, particularly under
Articles 13, 32, and 226, with the Supreme Court and High Courts empowered to declare
laws unconstitutional.
- United Kingdom: While not explicitly stated, the principle is recognized through case law,
notably in cases like Burmah Oil Co. v. Lord Advocate (1965).
- Other Countries: Many nations have adopted judicial review, often influenced by American
and European legal traditions.

Evolution Over Time

Initially, judicial review was seen as a limited power, but over time it has expanded to
include:

- Protection of fundamental rights.
- Checking legislative or executive overreach.
- Ensuring constitutional compatibility of laws enacted by legislatures.

---

What Is the Power to Declare a Law
Unconstitutional Called?

The specific power of the Supreme Court to nullify laws that conflict with the constitution is
called judicial review. When this power is exercised, the court effectively declares a law or
act to be unconstitutional, rendering it null and void.

Alternative terms and phrases include:

- Constitutional invalidation
- Declaration of unconstitutionality
- Judicial invalidity
- Judicial veto (informal, though less precise)



However, "judicial review" remains the most widely accepted and used term in legal
discourse.

---

Legal Foundations of Judicial Review

Constitutional Provisions

The power of judicial review is typically rooted in constitutional language or judicial
interpretation. For example:

- United States: No explicit mention in the Constitution, but implied through the structure of
the judiciary and case law.
- India: Explicitly provided under Article 13, which states that laws inconsistent with the
Constitution are void.
- Canada: Judicial review is established through case law and constitutional conventions.
- Germany: The Basic Law (Grundgesetz) explicitly provides for constitutional review by the
Federal Constitutional Court.

Judicial Precedent

In many jurisdictions, judicial review has been established and reinforced through critical
decisions by courts, which interpret constitutional provisions and set legal standards.

Statutory Laws and Court Rules

Some countries have statutes that explicitly authorize courts to review laws and executive
actions for constitutionality, providing a statutory basis for judicial review.

---

Scope and Limitations of Judicial Review

Scope

The power of judicial review can extend to:

- Legislation: Laws passed by the legislature.
- Executive Orders: Orders issued by the executive branch.
- Administrative Actions: Decisions and regulations by administrative agencies.
- Constitutional Amendments: In some cases, courts may review amendments to ensure
they adhere to procedural or substantive requirements.

Limitations and Constraints



While judicial review is a powerful tool, courts often face limitations:

- Political Question Doctrine: Courts may avoid reviewing issues deemed political rather
than constitutional.
- Respect for Separation of Powers: Courts typically refrain from interfering in matters
primarily within legislative or executive domain.
- Presumption of Constitutionality: Laws are presumed valid unless proven otherwise.
- Standing and Justiciability: Courts require proper standing and that the case be justiciable.

---

Implications of Declaring a Law Unconstitutional

When the Supreme Court exercises its power of judicial review and declares a law
unconstitutional, the consequences are significant:

- Nullification of the Law: The law is rendered void and unenforceable.
- Legal Certainty: Ensures laws align with constitutional principles.
- Protection of Fundamental Rights: Acts as a safeguard against laws infringing on rights.
- Balancing Power: Acts as a check on legislative and executive actions, maintaining the
rule of law.

Practical Examples

- United States: The Supreme Court declared segregation laws unconstitutional in Brown v.
Board of Education (1954).
- India: The Court struck down laws that violated fundamental rights, such as in
Kesavananda Bharati v. State of Kerala, affirming the basic structure doctrine.
- Germany: The Federal Constitutional Court has invalidated laws violating constitutional
principles.

---

Controversies and Criticisms

While judicial review is essential for constitutional supremacy, it is not without criticisms:

- Judicial Overreach: Critics argue courts may overstep their boundaries, undermining
democratic processes.
- Lack of Accountability: Judges are unelected, raising concerns about unchecked power.
- Potential for Political Bias: Judicial decisions may reflect judicial biases or political
leanings.
- Inconsistency: Different courts or judges may interpret the constitution differently, leading
to inconsistent rulings.

Despite these criticisms, judicial review remains a cornerstone of constitutional



governance, with most democracies recognizing its importance.

---

Conclusion: The Significance of Judicial Review

The power of the Supreme Court to declare a law unconstitutional, commonly known as
judicial review, is a fundamental pillar of constitutional law that upholds the rule of law and
constitutional supremacy. It ensures that all laws and actions by the legislative and
executive branches conform to the constitutional framework, protecting individual rights
and maintaining the balance of power.

This power emphasizes the judiciary's role as a guardian of the constitution, capable of
checking other branches of government and preventing the enactment or enforcement of
unconstitutional laws. While it involves complex legal and political considerations, judicial
review remains an essential mechanism for safeguarding democracy, constitutionalism, and
fundamental rights.

In essence, judicial review is not only a legal doctrine but also a vital safeguard that
preserves the integrity of the constitutional order, ensuring that the government remains
accountable and within its constitutional bounds.
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