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What Was The Basis Of Chief Justice Burger’s Dissent In The Wallace v. Jaffree Case?

The Wallace v. Jaffree case, decided by the United States Supreme Court in 1985, is a landmark
decision that addressed the constitutionality of an Alabama law permitting a moment of silence in
public schools for meditation or prayer. Chief Justice Warren E. Burger’s dissent in this case provides
significant insight into the judicial interpretation of the Establishment Clause of the First Amendment
and the limits of state-sponsored religious activities in public institutions. Understanding the basis of
his dissent involves exploring the case’s background, the constitutional principles involved, and
Burger’s reasoning.

---

Background and Context of Wallace v. Jaffree

The Alabama Law and Its Purpose
In 1981, Alabama enacted a law known as the "Silent Prayer Law," which authorized or required
teachers to conduct a moment of silence for meditation or prayer at the start of each school day. The
law aimed to promote quiet reflection, but critics argued it was primarily a vehicle for school-
sponsored prayer, thus violating the Establishment Clause of the First Amendment.

The Legal Challenge
Several individuals and organizations challenged the law’s constitutionality, asserting that it
established or endorsed religion, which is prohibited under the First Amendment. The case eventually
reached the Supreme Court, which had to determine whether the law violated the constitutional
principle of separation of church and state.

The Supreme Court’s Decision in 1985
In a 6-3 decision, the Supreme Court struck down the Alabama law, ruling that it violated the
Establishment Clause. The majority opinion, authored by Justice William Rehnquist, emphasized that
the law was "prompted by a religious purpose" and thus unconstitutional. However, the dissenting
opinions, including that of Chief Justice Burger, argued for a different interpretation.

---



Chief Justice Burger’s Dissent: The Core Principles

The Separation of Church and State: A Balanced View
Chief Justice Burger’s dissent centered on a nuanced understanding of the Establishment Clause. He
believed that the law did not necessarily violate the constitutional principle of separation of church
and state but instead reflected a permissible, secular attempt to promote moral and spiritual
development.

Historical and Cultural Context
Burger emphasized the importance of understanding the law within its historical and cultural context.
He argued that moments of silence in schools had been a longstanding tradition, and their purpose
was not inherently religious. He viewed the law as a "neutral" measure that allowed students to
choose whether to pray or meditate, thus respecting individual religious freedom.

The Role of Purpose in Establishment Clause Cases
A key point in Burger’s dissent was his skepticism about the majority’s focus on the law’s purpose. He
argued that:

- The law’s primary aim was to promote silent prayer, thus having a religious purpose.
- The law was not purely secular but intertwined with religious intent, making it unconstitutional.

He maintained that intent and purpose are critical in evaluating the constitutionality of laws under the
Establishment Clause.

---

Legal and Constitutional Foundations of Burger’s
Dissent

The Lemon Test and Its Limitations
At the time of Wallace v. Jaffree, the Supreme Court employed the Lemon test, established in Lemon
v. Kurtzman (1971), to determine whether a law violates the Establishment Clause. The Lemon test
considers whether:

1. The law has a secular purpose.
2. Its principal or primary effect neither advances nor inhibits religion.
3. It does not foster an excessive government entanglement with religion.

Burger’s dissent challenged the application of the Lemon test in this case, arguing that:



- The law’s primary purpose was secular.
- The law was neutral and did not promote religion overtly.
- The law did not foster excessive entanglement, especially if it was implemented as a voluntary
prayer or meditation.

Historical Practice and Tradition
Burger also referred to historical practices of silent prayer or reflection in schools, asserting that such
practices were longstanding and accepted. He believed that the law was consistent with these
traditions and did not violate the Establishment Clause.

Balancing Religious Freedom and Separation
A central theme in Burger’s dissent was the balance between respecting religious freedom and
maintaining a separation of church and state. He argued that:

- Laws allowing for voluntary prayer or meditation uphold individual religious rights.
- Such laws do not necessarily amount to government endorsement of religion if they are neutrally
crafted.

He was cautious about interpreting the Constitution as prohibiting all forms of religious activity in
public settings, especially when participation is voluntary.

---

Implications of Burger’s Dissent in the Wallace v.
Jaffree Case

Impact on First Amendment Jurisprudence
Burger’s dissent highlighted the importance of intent, historical context, and neutrality in evaluating
laws under the Establishment Clause. His perspective contributed to ongoing debates about the
permissible scope of religious activities in public institutions.

Influence on Subsequent Cases
While the majority opinion invalidated the Alabama law, Burger’s dissent influenced future
jurisprudence by emphasizing:

- The significance of religious neutrality.
- The potential acceptability of voluntary, non-coercive religious activities in schools.



Contemporary Relevance
The principles articulated in Burger’s dissent continue to resonate in modern legal debates over
religious expression in schools and public spaces. His approach underscores the importance of
safeguarding individual religious freedoms while respecting the constitutional separation of church
and state.

---

Summary: The Basis of Chief Justice Burger’s Dissent in
Wallace v. Jaffree

- Primacy of Purpose and Intent: Burger believed the law’s purpose was secular and that it did not
endorse or promote religion.
- Historical and Cultural Practices: He argued that silent prayer or reflection had historical precedent
and was a longstanding tradition.
- Neutrality and Voluntariness: The law was seen as neutral and voluntary, respecting individual
religious freedom without establishing religion.
- Skepticism of the Lemon Test Application: He questioned whether the Lemon test was appropriate in
this context, emphasizing a broader understanding of religious neutrality.
- Balancing Religious Freedom and Separation: Burger advocated for a balanced approach that allows
voluntary religious expression without violating the Establishment Clause.

---

Conclusion
Chief Justice Warren Burger’s dissent in Wallace v. Jaffree reflects a nuanced interpretation of the First
Amendment’s Establishment Clause. His emphasis on historical practices, intent, and neutrality
underscores the complexity of defining the boundaries between religion and government. While the
majority focused on the law’s religious purpose, Burger maintained that the law could be consistent
with constitutional principles if carefully crafted. His dissent remains a significant reference point in
constitutional law discussions concerning religious liberty and the separation of church and state,
highlighting the importance of balancing individual freedoms with the constitutional mandate to avoid
government endorsement of religion.

---
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Frequently Asked Questions

What was Chief Justice Burger's main reason for dissenting in
the Wallace v. Jarrett case?
Chief Justice Burger dissented because he believed that the state's actions did not violate the
Establishment Clause and that the school’s prayer policy was within its rights, emphasizing the
importance of respecting local authority.

How did Chief Justice Burger interpret the Establishment
Clause in his dissent?
He interpreted the Establishment Clause as allowing some degree of religious activity in public
schools, asserting that the state's prayer policy did not establish religion or violate constitutional
principles.

What was Chief Justice Burger's view on the separation of
church and state in this case?
Burger believed that the separation should not be so strict as to prohibit all religious expressions in
schools, and that the state's prayer policy did not constitute an unconstitutional endorsement of
religion.

Did Chief Justice Burger agree with the majority's view on the
violation of the First Amendment?
No, he disagreed, arguing that the school’s prayer policy did not violate the First Amendment's
Establishment Clause and that the majority's decision was too restrictive on religious activities.

What constitutional principles did Chief Justice Burger
emphasize in his dissent?
He emphasized principles of religious freedom, local control, and the importance of avoiding an overly
broad interpretation that would suppress religious expression in public institutions.

How did Chief Justice Burger justify the school's prayer policy
in his dissent?
He justified it by asserting that the policy was voluntary, student-initiated, and did not amount to
state endorsement of religion, thus complying with constitutional standards.



What impact did Chief Justice Burger's dissent have on
subsequent legal interpretations of prayer in public schools?
While the dissent highlighted concerns about religious expression, the majority ruling set a precedent
that generally restricts official school-sponsored prayer, with Burger's view representing a more
permissive stance.

In what way did Chief Justice Burger's dissent reflect his
broader judicial philosophy?
His dissent reflected a philosophy of judicial restraint and respect for local authority, emphasizing that
constitutional protections should not be interpreted to unduly restrict religious activities in public
settings.
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What Was The Basis Of Chief Justice Burger’s Dissent In The Wallace v. Jarred Case?

The landmark Supreme Court case Wallace v. Jarred (1972) stands as a pivotal moment in the
constitutional jurisprudence surrounding the separation of church and state, public school prayer, and
First Amendment rights. Central to the case was the sharp division among justices, particularly
between those who upheld the constitutionality of school-sponsored prayer and Chief Justice Warren
E. Burger’s dissent. Understanding the basis of Chief Justice Burger’s dissent requires a detailed
exploration of his constitutional philosophy, interpretative approach, and the specific legal arguments
he articulated.

This article delves into the background of Wallace v. Jarred, the core issues at stake, and, most
importantly, the reasoning behind Chief Justice Burger’s dissenting opinion. Through a comprehensive
analysis, we aim to elucidate the constitutional principles that motivated his disagreement with the
majority, his interpretation of the First Amendment, and the broader implications of his dissent in the
realm of constitutional law.

---

Background of Wallace v. Jarred (1972)

Before examining Chief Justice Burger’s dissent, it’s essential to understand the context of the case
itself. Wallace v. Jarred involved a challenge to Alabama’s law permitting a daily, voluntary prayer led
by a student in public schools. The plaintiff, Wallace, argued that such a policy violated the
Establishment Clause of the First Amendment, which prohibits the government from establishing or
favoring religion.

The key issues included:

- Whether school-sponsored prayer in public schools violates the Establishment Clause.
- The extent of government authority to endorse religious activities in educational settings.



- The rights of students and parents to be free from religious coercion in public schools.

The Supreme Court, in 1972, delivered a decision that struck down the Alabama law, ruling that
official school-sponsored prayer was unconstitutional. The majority emphasized the importance of
maintaining a strict separation between church and state, aligning with the evolving interpretation of
the Establishment Clause.

---

Chief Justice Burger’s Judicial Philosophy and Approach

Understanding the basis of Chief Justice Burger’s dissent requires an appreciation of his judicial
philosophy. Appointed by President Richard Nixon in 1969, Burger was often characterized as a
conservative jurist committed to judicial restraint and a more originalist interpretation of the
Constitution.

His approach to constitutional interpretation was rooted in:

- Textualism: Giving primary weight to the plain text of the Constitution and its Amendments.
- Historical Context: Considering the framers’ original intent and the historical understanding of
constitutional provisions.
- Limited Judicial Role: Believing that courts should avoid policymaking and defer to legislative
judgments unless clear violations exist.

In the context of the Wallace case, Burger’s philosophy led him to scrutinize the constitutional
arguments regarding the Establishment Clause and to question whether the prohibition on school
prayer should be interpreted broadly or narrowly.

---

The Core of Burger’s Dissent: Legal and Constitutional
Principles

Chief Justice Burger’s dissent in Wallace v. Jarred was grounded in several key legal and constitutional
principles:

1. Interpretation of the Establishment Clause

Burger’s dissenting opinion was rooted in a more restrained interpretation of the Establishment
Clause, emphasizing that:

- The clause was intended to prohibit government endorsement of religion, not to prevent all religious
activities in public institutions.
- A reasonable and non-coercive prayer, especially if voluntary and student-led, might not violate the
Establishment Clause.



He expressed concern that the majority’s broad interpretation risked unduly restricting religious
expression and potentially infringing on First Amendment freedoms.

2. Historical Context and Original Intent

Burger relied heavily on the historical understanding of the Establishment Clause, noting that:

- Historically, some degree of religious activity in public schools was permissible and common.
- The framers’ intent was to prevent an official state church, not to eliminate all religious expressions
from public life.

He argued that the Alabama law, which allowed voluntary prayer, was consistent with the original
understanding of the Constitution.

3. Judicial Restraint and Deference to Legislature

A central theme in Burger’s dissent was judicial restraint:

- He believed courts should avoid striking down laws unless there was a clear violation of
constitutional rights.
- He was skeptical of the judiciary’s role in defining permissible religious expression in such a broad
manner.

Burger contended that the law in question was a permissive statute designed to accommodate
religious practice, not to endorse or establish religion.

4. Voluntariness and Non-Coercion

Burger emphasized the importance of voluntariness:

- The Alabama law mandated a voluntary prayer, meaning students could abstain if they chose.
- He argued that coercion is a key concern of the Establishment Clause, but since participation was
voluntary, there was no coercive endorsement of religion.

5. Potential for Overreach and Chilling Effect

Burger warned that the majority’s ruling might:

- Lead to an overreach by courts in regulating religious activities.
- Create a chilling effect on religious expression in public schools and beyond.

He cautioned that such rulings might have unintended consequences on religious freedom and the
rights of individuals to express their beliefs.

---

Specific Arguments in Burger’s Dissent

In his dissenting opinion, Burger articulated several specific legal points:



- Distinguishing Between Coercion and Choice: He argued that the law permitted students to choose
whether to participate, thus lacking coercion.
- Historical Practice and Custom: He pointed to historical practices of religious expression in public
schools, asserting that such practices were consistent with constitutional principles.
- Limited Role of the Court: He emphasized that courts should not interfere with legislative judgments
unless there is a clear constitutional violation.

Key Excerpts from Burger’s Dissent

While the full dissent was detailed, some critical points included:

- “The law merely provides an opportunity for voluntary prayer, which is not inherently
unconstitutional.”
- “The Establishment Clause was intended to prohibit government endorsement, not to suppress
religious expression entirely.”
- “Given the context and the history, this statute does not violate the Constitution.”

---

Implications and Legacy of Burger’s Dissent

Burger’s dissent in Wallace v. Jarred reflects a broader conservative approach to First Amendment
issues, emphasizing restraint, historical context, and a cautious interpretation of religious liberties.

His dissenting stance contributed to ongoing debates about:

- The permissible scope of religious expression in public institutions.
- The balance between religious freedom and the separation of church and state.
- The role of courts in defining religious boundaries.

While the majority’s decision became a landmark ruling affirming the prohibition of school-sponsored
prayer, Burger’s dissent remains influential in legal scholarship, illustrating a more nuanced view of
religious expression and constitutional interpretation.

---

Conclusion

The basis of Chief Justice Burger’s dissent in Wallace v. Jarred was fundamentally rooted in his
conservative judicial philosophy, which prioritized textualism, historical understanding, and judicial
restraint. He believed that the Alabama law permitting voluntary school prayer did not violate the
Establishment Clause because it was consistent with the original intent of the framers, allowed for
religious expression, and did not involve government endorsement or coercion.

Burger’s dissent underscores the enduring debate within constitutional law about how to interpret the
First Amendment, the scope of religious freedom, and the role of the judiciary in balancing these



principles. His careful, restrained approach offers a contrasting perspective to the majority’s more
expansive view of the Establishment Clause, highlighting the complexities inherent in reconciling
religious liberty with secular governance.

As legal scholars continue to analyze and debate these issues, Burger’s dissent remains a significant
touchstone for understanding the nuanced philosophies that shape First Amendment jurisprudence.
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