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Understanding the foundations of international law is crucial for grasping
how nations interact and uphold global order. A common question that arises
in this context is whether customary international law relies on practices
that have been recently instituted or whether it depends solely on long-
standing, traditional customs. The statement "Customary International Law
draws on practices that have been recently instituted" is a nuanced issue
that warrants a detailed exploration. In this article, we will analyze the
nature of customary international law, examine whether recent practices can
influence its development, and clarify the factors that determine its
evolution.

What Is Customary International Law?

Definition and Characteristics
Customary international law (CIL) refers to practices and norms that are
accepted as legally binding by states, even if they are not codified in
written treaties. It is one of the primary sources of international law,
alongside treaties and general principles of law.

The key characteristics of customary international law include:
- Widespread and Consistent Practice: The practice must be generally followed
by states.
- Opinio Juris: States must undertake the practice out of a sense of legal
obligation, not merely out of habit or convenience.

Formation of Customary International Law
The process involves two essential elements:
1. State Practice: Repeated actions or behaviors by states over time.
2. Legal Opinio: The belief that such practices are carried out of a sense of
legal duty.

Once both elements are established, the practice can crystallize into
customary law, which is binding on all states, regardless of their individual
consent.



Historical Perspective: Traditional vs. Recent
Practices

Traditional View of Customary International Law
Historically, customary international law was thought to develop slowly
through long-standing practices that became universally accepted over decades
or even centuries. Examples include principles like sovereign equality and
diplomatic immunity, which have deep historical roots.

The Role of Recent Practices in Customary Law
In recent decades, the international legal landscape has evolved with rapid
developments—new technologies, international conflicts, and shifting
political norms. These changes have prompted questions about whether newer
practices can influence or establish customary law.

Key points to consider:
- Customary law can evolve: It is not static; it adapts as practices and
perceptions change.
- Recent practices may influence customary law: Especially when they are
widespread, consistent, and accompanied by opinio juris.
- However, there is often a lag: Traditional customary law tends to reflect
long-standing practices, meaning that recent practices may initially lack the
sufficient acceptance needed for customary status.

Can Recently Instituted Practices Become Part
of Customary International Law?

Legal Principles Supporting the Incorporation of
Recent Practices
The international community recognizes that customary international law is
dynamic and capable of incorporating new practices as they become widespread
and accepted as legally obligatory.

Legal support includes:
- The International Court of Justice (ICJ) jurisprudence: The ICJ has
acknowledged that customary law can develop over time and can be influenced
by recent practices if they meet the criteria.
- The Vienna Convention on the Law of Treaties (VCLT): Although primarily
treaty law, it emphasizes the importance of state practice and opinio juris,
irrespective of how recent the practice is.



Conditions for Recent Practices to Influence
Customary Law
For a recently instituted practice to become part of customary international
law, certain conditions must be met:

Widespread and Representative Practice: The practice must be adopted by1.
a significant number of states across different regions.

Consistency: The practice should be consistent over time, showing no2.
significant deviation or controversy.

Opinio Juris: States must believe they are legally obliged to follow the3.
practice, not just doing it habitually.

Duration: While not always lengthy, the practice should have persisted4.
long enough to demonstrate stability and acceptance.

Note: The more recent the practice, the more challenging it may be to
establish the opinio juris element, especially if there is controversy or
disagreement about its legality.

Case Examples and Jurisprudence

Recent Developments in International Law
Several recent practices have been recognized as contributing to the
development of customary law:
- The Use of drones and autonomous weapons: As states experiment with
autonomous military technology, courts and legal scholars debate whether
certain practices have gained enough acceptance to form customary law.
- Cyber Warfare and Internet Sovereignty: The proliferation of state
practices in cyber operations is influencing emerging norms, some of which
are argued to be evolving into customary rules.
- Climate Change and Environmental Norms: Efforts to combat climate change
have led to widespread state practices and declarations, some of which are
increasingly viewed as customary obligations.

Notable Jurisprudence
- ICJ’s North Sea Continental Shelf Case (1969): Recognized that customary
law can evolve through contemporary practices.
- ICJ’s Nicaragua Case (1986): Emphasized that customary law is based on
consistent and general practice accompanied by opinio juris, regardless of
whether the practice is recent or longstanding.



Counterarguments: Why Might Recent Practices
Not Be Part of Customary Law?

Despite the potential for recent practices to influence customary law, some
argue that:
- The element of opinio juris is difficult to establish for new practices.
States may conduct new practices out of necessity or convenience rather than
legal obligation.
- Short duration and limited geographic scope can weaken claims that a recent
practice has become customary.
- Lack of widespread acceptance can prevent recent practices from gaining the
necessary recognition.

Conclusion: Is the Statement True or False?

Based on the analysis, the statement "Customary International Law draws on
practices that have been recently instituted" is true in principle. Customary
international law is a dynamic and evolving source of law that can, and
sometimes does, incorporate recent practices provided they meet the criteria
of widespread acceptance and opinio juris.

However, it is essential to recognize that:
- The development of customary law from recent practices is often gradual.
- Long-standing practices are more traditionally associated with customary
law.
- Recent practices need to demonstrate significant acceptance and legal
belief among states to be recognized as customary law.

In summary, while customary international law primarily reflects long-
standing norms, it is not static. It can and does evolve through the
incorporation of recent practices that meet the established criteria.
Therefore, the statement is generally true, acknowledging the importance of
context, practice quality, and legal acceptance in the process of customary
law formation.

---

Meta-Note: This comprehensive overview provides a detailed understanding of
how customary international law interacts with recent practices, supporting
an informed answer to the question posed.

Frequently Asked Questions



Is it true that customary international law is
primarily based on long-standing, widely accepted
practices rather than recently instituted ones?
False. Customary international law can draw on recent practices if they are
accepted as legally binding by the international community.

Does the statement 'Customary international law
draws on practices that have been recently
instituted' accurately reflect how customary law
develops?
True. Customary international law can develop from recent practices if they
are adopted and accepted as legally binding over time.

Can newly instituted practices influence the
formation of customary international law?
Yes, if these practices are widespread, consistent, and accepted as legally
obligatory by states.

Is the formation of customary international law
limited only to practices that have been established
for a long time?
No, while long-standing practices are common, recent practices can also
contribute if they meet the criteria of acceptance and consistency.

Does the statement 'Customary international law
draws on practices that have been recently
instituted' imply that only ancient practices
matter?
No. It suggests that recent practices can also be relevant in forming
customary international law.

Are state practices that are newly instituted
automatically considered binding as customary
international law?
No. For a practice to become customary international law, it must be both
widespread and generally accepted as legally obligatory, regardless of when
it was instituted.



Is the process of establishing customary
international law static or dynamic, especially with
recent practices?
It is dynamic, as recent practices can influence and shape customary
international law over time.

Additional Resources
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In the complex realm of international law, understanding the origins and
development of customary norms is crucial for legal practitioners,
policymakers, and scholars alike. The statement "Customary international law
draws on practices that have been recently instituted" sparks an intriguing
debate. Is this assertion true or false? To answer this question
comprehensively, we must explore the nature of customary international law
(CIL), how it forms, and the implications of recent practices influencing its
evolution. This article provides an in-depth, reader-friendly examination of
these themes, clarifying misconceptions and illuminating the dynamic process
through which international legal norms develop.

---

What Is Customary International Law?

Before assessing whether customary international law (CIL) draws on recent
practices, it is essential to understand what CIL entails. Unlike treaties or
conventions, which are written agreements between states, CIL is a set of
unwritten rules that develop over time through consistent and general
practices accepted as legally obligatory.

Key features of customary international law:

- Opacity and Evolution: CIL evolves gradually, often over decades or even
centuries.
- Two Pillars: The formation of CIL depends on state practice (what states
do) and opinio juris (the belief that such conduct is legally obligatory).
- Universal or Regional: Some customary rules are universal, applying to all
states; others are regional or specific.

Sources of CIL:

- The Statute of the International Court of Justice (ICJ), Article 38(1)(b),
explicitly recognizes "law established by general practice accepted as law"
as a primary source of international law.
- Judicial decisions, scholarly writings, and international organizations
often interpret and reinforce CIL.



In essence, CIL is a foundational component of international law,
complementing treaty law, and provides the legal backbone for many
international interactions.

---

The Formation of Customary International Law: Traditional Perspectives

Historically, the formation of CIL was seen as a slow and deliberate process.
States would follow a practice over many years, and if this practice was
accompanied by the belief that it was legally required (opinio juris), it
could become customary law.

Traditional view:

- Long-standing Practice: The practice must be general and consistent among
states.
- Good Faith: States follow the practice out of a sense of legal obligation,
not mere habit or convenience.
- Gradual Development: Changes in CIL are typically incremental, reflecting
shifts in state behavior and beliefs over long periods.

Illustrative example: The prohibition of torture is considered a customary
rule, developed over centuries through state practice and the widespread
acknowledgment that torture is illegal.

This traditional perspective emphasizes stability and continuity, viewing CIL
as a product of historical and widespread practices.

---

Can Recent Practices Influence Customary International Law? (True or False)

Now, returning to the core question: does customary international law draw on
practices that have been recently instituted? The answer is nuanced but
generally tends toward true, with specific caveats.

The evolving nature of CIL:

- Customary Law Is Not Static: While traditionally viewed as slow to develop,
CIL can evolve more rapidly in response to recent practices.
- Recent Practice Can Contribute: When a significant number of states begin
adopting a new practice, and they do so with a belief that it is legally
obligatory (opinio juris), this can lead to the emergence of new customary
rules.

Key points supporting the truth of the statement:

1. Rapid Development in Modern Times: Advances in technology, international
cooperation, and global crises (e.g., climate change, cyber warfare) have
prompted recent practices that influence CIL.



2. State Practice and Opinio Juris: Recent behavior, especially when
widespread and accompanied by a belief in legal obligation, can crystallize
into new customary norms.
3. Examples of Recent Customary Developments:
- The prohibition of the use of certain autonomous weapons systems.
- Evolving norms on state responsibility in cyber operations.
- The recognition of the obligation to prevent genocide and crimes against
humanity, reinforced by recent international interventions.

Counterpoints and Caveats:

- Not All Recent Practices Lead to CIL: For a recent practice to become
customary law, it must be general and accepted as law. Mere isolated acts or
regional practices without widespread acceptance do not suffice.
- Timeframe and Acceptance: The process still requires a degree of
consistency and acceptance; rapid changes are often contested and may not
immediately become customary.

---

The Role of State Practice and Opinio Juris in Recent Developments

Understanding whether recent practices influence CIL hinges on these two
fundamental components:

1. State Practice

- Definition: Actions, policies, or behaviors of states that demonstrate a
consistent pattern.
- Recent Practices: Examples include new international sanctions, adoption of
new military doctrines, or shifts in diplomatic recognition.
- Significance: For recent practices to influence CIL, they must be
sufficiently widespread and consistent across states.

2. Opinio Juris

- Definition: The belief held by states that their conduct is carried out of
a legal obligation.
- Recent Shifts: States may start citing legal obligations in their actions,
such as citing legal justifications for cyber operations or environmental
commitments.
- Impact: The presence of opinio juris ensures that recent practices are not
merely habitual but are recognized as legally binding.

Interplay in Recent Developments:

When a growing number of states adopt a practice and articulate a belief that
it is legally required, this combination can lead to the crystallization of
new customary norms, even if the practice is recent.

---



Examples of Recent Practices Shaping Customary International Law

To illustrate how recent practices influence CIL, consider several
contemporary cases:

Cyber Warfare and State Responsibility

- Background: Cyber operations have increased dramatically over the past
decade, prompting discussions about their legal status.
- Recent Practice: Several states have engaged in cyber activities, with some
asserting the legality of certain actions under existing norms.
- Legal Development: International bodies and states are increasingly
recognizing cyber operations as capable of violating sovereignty or
constituting armed attacks, contributing to evolving customary norms.

Environmental Law and Climate Change

- Background: The Paris Agreement (2015) is a treaty, but many environmental
principles have become customary law.
- Recent Practice: Widespread national policies to reduce emissions and adapt
to climate change reflect evolving state practice.
- Legal Status: These recent practices, coupled with international consensus
and opinio juris, are shaping the customary law of climate obligations.

Autonomous Weapons and Military Norms

- Background: The development and deployment of autonomous weapons (killer
robots) have raised legal and ethical questions.
- Recent Practice: Some states have called for bans or moratoria, and
discussions are ongoing in international forums.
- Legal Implication: The regional and national practices may influence the
emergence of new customary restrictions on autonomous weapons.

---

Limitations and Challenges in Incorporating Recent Practices into CIL

While recent practices can influence CIL, there are inherent challenges:

- Fragmentation of Practice: Divergent behaviors among states can hinder the
development of a clear customary norm.
- Lack of Opinio Juris: Even if a practice is widespread, if states do not
believe it is legally obligatory, it will not form CIL.
- Regional vs. Universal Norms: Some practices may be regional, not
universal, limiting their influence on global customary law.
- Contestation and Resistance: Powerful states may oppose recent practices
becoming customary law, leading to legal uncertainty.

Despite these challenges, the dynamic nature of international relations and
the increasing frequency of state interactions mean that recent practices
often do play a role in shaping CIL.



---

Conclusion: Is the Statement True or False?

Bringing all these elements together, the statement:

"Customary international law draws on practices that have been recently
instituted."

Can be considered largely true, provided that recent practices are
widespread, consistent, and accompanied by an opinio juris that they are
legally obligatory. The development of CIL is not solely a historical process
but a living, adaptable mechanism that responds to contemporary state
behavior.

In an increasingly interconnected world, the boundaries between old and new
practices blur, and the international community continually shapes its legal
norms through recent actions and evolving beliefs. While traditional views
emphasized slow change, modern developments demonstrate that customary law
can, and does, draw heavily on recent practices—especially when they gain
widespread acceptance and recognition of legal obligation.

---

Final Thoughts

Understanding whether customary international law incorporates recent
practices is vital for interpreting and applying international norms in
current global issues. As international challenges become more complex and
rapid in their development, the capacity of CIL to evolve swiftly by drawing
on recent practices ensures that international law remains relevant and
responsive. This dynamic process underscores the importance of attentive
state conduct and shared legal beliefs in shaping the future of international
law.

In essence, the answer is: True. Customary international law does indeed draw
on practices that have been recently instituted, reflecting the ongoing,
adaptive nature of international legal norms.
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