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Understanding the intricacies of real estate transactions in Hawaii is crucial for both buyers
and sellers. One of the most significant protections afforded to buyers is the financing
contingency clause, which allows the buyer to back out of a purchase agreement if they
cannot secure the necessary funds. Under Hawaii state law, this provision is well-
established, ensuring that buyers are not forced into a contract they cannot fulfill
financially. This article explores the legal framework surrounding financing contingencies in
Hawaii, what happens if a buyer fails to obtain financing, and the implications for all parties
involved.

Legal Foundation of Purchase Agreements in
Hawaii

Hawaii Real Estate Law Overview

Hawaii’s real estate law emphasizes clear, enforceable agreements that protect the
interests of both buyers and sellers. A typical real estate purchase agreement in Hawaii
includes various contingencies—conditions that must be satisfied for the contract to
proceed. Among these, the financing contingency is vital, especially in residential property
transactions.

The Hawaii Revised Statutes (HRS) and relevant case law provide the legal basis for these
contingencies. They are designed to give buyers a safeguard, allowing them to withdraw
from the contract if they cannot secure financing within a specified period.

The Role of the Financing Contingency

The financing contingency clause states that the buyer's obligation to purchase is
contingent upon obtaining loan approval from a financial institution under specified terms.
It often includes:

- A deadline for applying and obtaining financing
- The type and amount of loan required
- The maximum interest rate acceptable
- A requirement that the buyer provide proof of loan approval



If the buyer fails to secure financing within the agreed timeframe, they can typically
terminate the contract without penalty, provided they adhere to the procedural
requirements.

What Happens When a Buyer Fails to Obtain
Financing in Hawaii

Legal Consequences of Non-Obtainment

Under Hawaii law, if a buyer does not secure financing by the deadline specified in the
purchase agreement, and the agreement includes a financing contingency, the buyer has
the legal right to terminate the contract. This is because the contingency acts as a
protective clause, making the purchase contingent upon loan approval.

Importantly, the failure to obtain financing must be genuine and within the scope of the
contingency. The buyer may be required to provide proof of their loan application and
attempt to qualify under the specified terms.

Procedural Steps for Termination

To properly terminate the agreement due to financing failure, the buyer should:

Notify the seller in writing within the timeframe specified in the contract.1.

Provide documentation demonstrating efforts to secure financing, such as loan2.
application receipts or denial letters.

Follow any specific procedures outlined in the contract for termination.3.

Failure to communicate properly can result in the contract remaining in effect, potentially
leading to legal disputes or the risk of losing earnest money deposits.

Impact on Earnest Money Deposits

In Hawaii, earnest money is typically held in escrow and serves as a sign of the buyer’s
good faith. If the buyer terminates the contract due to failure to obtain financing within the
contingency period, the earnest money is usually refundable. This protects the buyer from
losing their deposit unjustly.

However, if the buyer breaches the contract outside the contingency or fails to follow the



proper termination procedures, the seller might be entitled to retain the earnest money as
liquidated damages.

Legal Protections for Buyers and Sellers

Buyer's Protections

- Contingency Clauses: Clearly defined financing contingencies protect buyers from being
compelled to proceed with a purchase they cannot finance.
- Timeframes: The agreement should specify deadlines for securing financing, providing
clarity and legal footing.
- Documentation: Buyers are encouraged to keep detailed records of loan applications and
communications.

Sellers’ Rights and Remedies

- Retention of Earnest Money: If the buyer breaches the agreement outside of the
contingency, the seller may retain earnest money.
- Legal Action: Sellers can seek specific performance or damages if the buyer fails to fulfill
contractual obligations after the contingency period.

Special Considerations Under Hawaii State Law

Statutory and Case Law References

Hawaii courts have upheld the enforceability of financing contingencies, emphasizing the
importance of clear contractual language. Notable cases affirm that:

- The buyer must act in good faith in attempting to secure financing.
- The failure to obtain financing within the specified period allows for contract termination
without penalty.
- Proper notice and documentation are essential for a valid termination.

Potential Disputes and How to Avoid Them

Disagreements often arise over whether the buyer genuinely attempted to secure financing
or whether the contingency was properly exercised. To minimize disputes:

- Include explicit language in the contract regarding the procedures and deadlines.



- Obtain written confirmation of loan denial if applicable.
- Communicate promptly and in writing with the seller.

Conclusion

In Hawaii, the provision that “if buyer fails to obtain financing, the agreement is
terminated” is rooted in the legal framework designed to protect both parties in real estate
transactions. The financing contingency serves as a safeguard for buyers, allowing them to
withdraw if they cannot secure the necessary funds within the agreed timeframe. Sellers,
on the other hand, benefit from clarity and the ability to retain earnest money if the buyer
breaches the contract outside of the contingency.

Both buyers and sellers should understand their rights and obligations under Hawaii law,
ensuring that all contractual provisions are clear, deadlines are adhered to, and proper
procedures are followed. Engaging experienced real estate professionals and legal counsel
can help facilitate smooth transactions and prevent disputes related to financing
contingencies.

By comprehending these legal principles, all parties can navigate Hawaii’s real estate
market more confidently and securely, knowing their contractual rights are protected under
state law.

Frequently Asked Questions

What happens to the earnest money if the buyer fails to
secure financing under a Hawaii purchase agreement?
Under Hawaii law, if the buyer fails to obtain financing and this contingency is included in
the purchase agreement, the contract is typically terminated, and the earnest money is
refunded to the buyer, provided all contractual conditions are met.

Is a buyer allowed to terminate the purchase
agreement in Hawaii if they cannot secure financing?
Yes, if the purchase agreement includes a financing contingency and the buyer cannot
obtain the necessary financing within the specified time frame, they can terminate the
contract without penalty under Hawaii law.

What are the typical timeframes for securing financing
in a Hawaii real estate purchase agreement?
The timeframes vary but generally range from 10 to 20 days, as specified in the contract.
It's essential for buyers to adhere to these deadlines to avoid automatic termination.



Does Hawaii law require a specific clause regarding
financing contingency in real estate contracts?
While not mandatory, including a financing contingency clause is highly recommended in
Hawaii to protect buyers, allowing them to terminate if financing cannot be secured within
the agreed period.

What is the process for terminating a purchase
agreement due to failed financing under Hawaii law?
The buyer must provide written notice to the seller within the specified contingency period,
demonstrating their inability to secure financing. Upon termination, any earnest money is
typically refunded to the buyer.

Can a seller in Hawaii retain the earnest money if the
buyer fails to obtain financing?
Generally no, if the buyer properly terminates due to failure to secure financing within the
contingency period, the earnest money is refunded, unless the buyer breaches other terms
of the contract.

Are there any exceptions under Hawaii law where the
agreement cannot be terminated due to financing
issues?
Yes, if the purchase agreement does not include a financing contingency or if the buyer
breaches other contractual obligations, the seller may have legal options, but typically,
failure to secure financing alone allows for termination with a refund of earnest money.

Additional Resources
If Buyer Fails To Obtain Financing The Agreement Is Terminated Purchase Agreement
Hawaii State Law: A Comprehensive Guide

Navigating the intricacies of real estate transactions in Hawaii can be complex, especially
when it comes to the conditions that protect both buyers and sellers. One of the most
critical provisions in a Hawaii real estate purchase agreement is the financing contingency.
This clause ensures that a buyer’s obligation to purchase is contingent upon securing
satisfactory financing. If buyer fails to obtain financing, the agreement is terminated
without penalty, safeguarding the buyer from potential financial loss and providing clarity
for the seller. Understanding the legal framework, procedures, and implications surrounding
this scenario is essential for anyone involved in Hawaii real estate transactions.

---

Understanding the Financing Contingency in Hawaii Real Estate Contracts



In Hawaii, real estate purchase agreements typically include a financing contingency
clause. This clause specifies that the buyer's obligation to proceed with the sale is
contingent upon obtaining a mortgage or other financing under specified terms and within a
certain timeframe.

Key elements of a financing contingency include:

- Timeframe for securing financing: Usually expressed as a number of days after the
contract signing.
- Type and amount of financing: Details about the loan type (e.g., VA, FHA, conventional),
interest rate, loan amount, and other conditions.
- Documentation requirements: The buyer must provide proof of loan approval or rejection
within the stipulated period.

The purpose of this clause is to protect the buyer from being forced to purchase a property
they cannot afford or do not qualify to finance. Conversely, it also provides the seller with a
clear understanding of the buyer’s financing prospects.

---

Hawaii State Law and the Financing Contingency

Hawaii law, like other states, recognizes and enforces contractual provisions related to
financing contingencies, provided they are clearly articulated in the purchase agreement.
The Hawaii Revised Statutes (HRS) and relevant case law support the enforceability of such
clauses.

Legal principles include:

- Good faith effort: The buyer must actively pursue financing options within the agreed
timeline.
- Notification obligations: If the buyer cannot secure financing, they must notify the seller
promptly and in writing.
- Right to terminate: If the buyer fails to obtain financing within the contingency period,
they have the legal right to terminate the agreement without penalty.

Hawaii courts generally uphold these provisions, emphasizing the importance of clear,
mutual agreement on the contingency terms.

---

The Process When a Buyer Fails to Obtain Financing

The typical process when a buyer cannot secure financing involves several steps designed
to protect both parties:

1. Loan Application and Effort: The buyer applies for the loan within the specified timeframe
and makes a genuine effort to secure financing.
2. Loan Decision: The lender either approves or denies the loan.
3. Notification of Loan Status: If approved, the buyer provides proof of loan approval to the
seller. If denied, the buyer must notify the seller within the contingency period.



4. Termination of the Agreement: If the buyer cannot obtain financing and timely notifies
the seller, the agreement is usually terminated, and earnest money deposits are refunded.
5. No Further Obligation: Both parties are released from further contractual obligations
regarding the sale.

Important: The failure to obtain financing must be genuine, and the buyer must act in good
faith. Fabricated or exaggerated claims to justify termination can lead to legal disputes.

---

Legal Implications of Termination Due to Financing Failure

When a buyer terminates a Hawaii purchase agreement because they cannot obtain
financing, several legal considerations come into play:

- Earnest Money Deposit: Typically, the earnest money is refunded to the buyer if the
agreement is properly terminated within the contingency period.
- No Penalties for Buyer: The buyer is not liable for damages or penalties if they comply
with the contractual procedures.
- Seller’s Remedies: If the buyer fails to notify within the deadline or falsely claims inability
to secure financing, the seller may pursue legal remedies, including retaining earnest
money or seeking damages.

Case Law Insight: Courts in Hawaii have upheld the enforceability of financing contingency
clauses, emphasizing that the buyer’s failure to act in good faith or to notify the seller
promptly can negate their right to terminate.

---

Best Practices for Buyers and Sellers in Hawaii

For Buyers:

- Start the Loan Process Early: Apply for financing well before the contingency deadline.
- Keep Detailed Records: Maintain documentation of loan applications and communications.
- Notify Promptly: Inform the seller immediately if you are denied financing within the
specified period.
- Read the Contract Carefully: Understand your rights and obligations related to the
financing contingency.

For Sellers:

- Include Clear Contingency Terms: Specify the exact timeframe and documentation
requirements.
- Monitor Buyer Efforts: Ensure the buyer is actively pursuing financing.
- Respond Appropriately: Receive and acknowledge notification of loan denial or approval.
- Consult Legal Counsel: In case of disputes, seek professional guidance to enforce
contractual rights.

---



Common Pitfalls and How to Avoid Them

1. Vague or Ambiguous Language:
Ambiguous language regarding the financing contingency can lead to disputes. Ensure the
contract clearly states the contingency period, loan requirements, and notification
procedures.

2. Failure to Act in Good Faith:
Buyers must genuinely attempt to secure financing. Failing to do so may invalidate their
right to terminate and could lead to legal issues.

3. Missing the Notification Deadline:
Missing the contingency deadline can result in forfeiture of the right to terminate, binding
the buyer to proceed or risk losing earnest money.

4. Overlooking the Need for Documentation:
Failing to provide proof of loan denial or approval can complicate the termination process.

---

Summary: Protecting Your Interests Under Hawaii Law

In Hawaii, the provision that if buyer fails to obtain financing, the agreement is terminated
serves as a critical safeguard for both parties. It ensures that buyers are not forced into
unfavorable transactions and that sellers are protected against non-serious offers. Properly
drafted contracts, timely communication, and adherence to statutory requirements are
essential to enforce these provisions effectively.

Whether you are a buyer or seller, understanding the legal framework and procedural steps
ensures a smoother transaction and reduces the risk of disputes. Engaging experienced
real estate professionals and legal counsel familiar with Hawaii law can provide invaluable
assistance throughout the process.

---

Final Thoughts

Real estate transactions in Hawaii are governed by specific legal principles that prioritize
clarity, fairness, and good faith. The clause allowing for termination if the buyer fails to
obtain financing is a vital component of these protections. By understanding your rights
and responsibilities under Hawaii law, you can navigate the complexities of the purchase
process confidently, ensuring that your interests are safeguarded from initial offer to
closing.

---

Disclaimer: This guide is for informational purposes only and does not constitute legal
advice. For specific legal guidance related to your situation, consult a qualified real estate
attorney licensed in Hawaii.
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