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The Makes The Discretionary Decisions As To Which Cases To Pursue, What To Charge The
Suspect(s) And the manner in which law enforcement agencies and prosecutors exercise their
authority to determine the course of criminal investigations and prosecutions. These decisions are
pivotal in shaping the criminal justice process, impacting victims, suspects, and the broader
community. Discretionary decision-making involves evaluating numerous factors, including the
strength of evidence, the severity of the offense, resource availability, and policy considerations.
This article explores the key aspects of discretionary decision-making in criminal cases, the criteria
used by authorities, and the implications of these choices for justice and fairness.

---

Understanding Discretion in the Criminal Justice
System

Definition of Discretion
Discretion refers to the freedom and authority granted to law enforcement officers, prosecutors, and
judicial officials to make decisions within the bounds of the law. It allows officials to exercise
judgment based on the circumstances of each case, rather than strictly adhering to rigid rules.

Importance of Discretion
Discretion is essential for several reasons:
- Efficiency: It enables agencies to prioritize cases that warrant immediate attention.
- Fairness: It allows officials to consider context, mitigating rigid enforcement that might be unjust.
- Resource Management: Resources are finite; discretion helps allocate them effectively.
- Flexibility: It supports nuanced decision-making in complex situations.

---

Factors Influencing Discretionary Decisions

Case Strength and Evidence
The sufficiency and reliability of evidence heavily influence prosecutorial discretion. Cases with
strong evidence are more likely to proceed, while weak cases may be dismissed or diverted.



Severity and Harm of the Offense
Serious crimes such as violent felonies often prompt more aggressive prosecution, whereas minor
offenses might be handled through warnings or diversion programs.

Victim and Community Impact
Officials consider the impact on victims and the community, prioritizing cases that involve
significant harm or public concern.

Legal and Policy Guidelines
Legal statutes, departmental policies, and prosecutorial discretion guidelines shape decisions,
aiming for consistency and fairness.

Resource Availability
Limited personnel and funding can restrict case pursuits, leading to prioritization of certain cases
over others.

Defendant's Criminal History
Repeat offenders may be more likely to face prosecution, especially if previous cases were dismissed
or diverted.

Suspect’s Willingness to Cooperate
Cooperation with authorities can influence decisions, sometimes leading to plea bargains or reduced
charges.

---

The Process of Making Discretionary Decisions

Step 1: Case Evaluation
Law enforcement and prosecutors review evidence, witness statements, and other case details to
assess viability.

Step 2: Legal Analysis
Officials analyze whether the evidence meets legal standards for prosecution and whether charges
align with the statute.



Step 3: Consideration of Discretionary Factors
Factors such as public interest, resource constraints, and case priorities are evaluated.

Step 4: Decision-Making
Decisions are made whether to:
- Proceed with charges
- Dismiss the case
- Offer diversion or plea agreements
- Refer for alternative resolution

Step 5: Documentation and Justification
Decisions are documented, often with reasons articulated to ensure transparency and accountability.

---

What Factors Do Prosecutors Consider When Deciding
Charges?

Legal Sufficiency of Evidence
Prosecutors assess whether the evidence can meet the burden of proof required for conviction
beyond a reasonable doubt.

Element of the Crime
Ensuring all elements of the crime are present in the evidence.

Degree of Criminal Responsibility
Considering whether the suspect's actions meet the criteria for specific charges.

Potential Sentencing and Penalties
Evaluating the likely penalties associated with charges to align with the severity of the offense.

Likelihood of Conviction
Assessing whether the case is likely to succeed in court.



Policy and Discretionary Guidelines
Following departmental policies or prosecutorial guidelines that specify prioritization or charging
standards.

Negotiation Opportunities
Deciding if plea bargaining is appropriate to resolve cases efficiently.

---

Deciding Which Cases to Pursue

Prioritization Strategies
Agencies often develop strategies to determine which cases to focus on, such as:
- High-impact crimes: Violent crimes, child abuse, drug trafficking.
- Repeat offenders: Cases involving individuals with prior convictions.
- Community concern: Cases that resonate with public safety priorities.

Use of Discretionary Tools
Tools like diversion programs, deferred prosecution, or summary dismissals help manage caseloads
and promote restorative justice.

Balancing Justice and Practicality
Authorities must balance the pursuit of justice with practical considerations like case backlog and
resource constraints.

---

Deciding What To Charge the Suspect(s) With

Charging Decisions and Their Impact
Charges determine the scope of prosecution and potential penalties. Accurate and appropriate
charges are crucial for:
- Ensuring just outcomes
- Maintaining public trust
- Protecting legal integrity



Factors in Charge Selection
- Type of Crime: Selecting the most appropriate offense based on evidence.
- Degree of Offense: Misdemeanor vs. felony.
- Multiple Charges: Charging for all relevant offenses to reflect the totality of conduct.
- Aggravating or Mitigating Factors: Enhancing or reducing charges based on circumstances.

Charge Bargaining and Plea Agreements
Prosecutors often negotiate charges to facilitate case resolution, which involves:
- Reducing charges
- Agreeing on lesser charges
- Structuring plea deals for efficient justice

---

Legal and Ethical Considerations in Discretion

Maintaining Fairness and Consistency
Discretion must be exercised within legal bounds to prevent arbitrary or biased decisions, ensuring
equal treatment under the law.

Avoiding Discriminatory Practices
Decisions should be free from discrimination based on race, gender, socioeconomic status, or other
irrelevant factors.

Transparency and Accountability
Documentation and clear reasoning behind decisions promote transparency and help prevent abuse
of discretion.

Legal Challenges and Oversight
Decisions can be challenged in courts or through internal audits, emphasizing the need for sound
judgment and proper documentation.

---

Implications of Discretionary Decisions



Pros
- Flexibility to adapt to unique case circumstances
- Efficiency in managing caseloads
- Potential for restorative justice approaches
- Better allocation of limited resources

Cons
- Risk of inconsistency or bias
- Perception of unfairness
- Potential for abuse of power
- Public mistrust if discretion is perceived as arbitrary

Strategies to Mitigate Negative Effects
- Implementing clear policies and guidelines
- Regular training on ethical decision-making
- Transparency in decision processes
- Oversight mechanisms and review procedures

---

Conclusion

Discretionary decision-making is a fundamental aspect of the criminal justice system, enabling
authorities to tailor responses to individual cases while balancing fairness, efficiency, and justice.
Understanding the factors that influence these decisions, the processes involved, and the ethical
considerations helps ensure that discretion is exercised responsibly. As communities and legal
systems evolve, continuous oversight and transparent practices are essential to maintain public
confidence and uphold the integrity of justice.

---
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Frequently Asked Questions

Who is responsible for making discretionary decisions
regarding which cases to pursue and what charges to file?
Typically, prosecutors or district attorneys are responsible for making discretionary decisions about



pursuing cases and determining appropriate charges based on evidence, legal standards, and
resource considerations.

What factors influence a prosecutor's decision to pursue or
dismiss a particular case?
Factors include the strength of the evidence, the severity of the offense, the defendant's criminal
history, public interest, resource availability, and whether pursuing the case aligns with justice and
policy priorities.

How do prosecutors decide which charges to file against a
suspect?
Prosecutors evaluate the available evidence, applicable laws, and the likelihood of conviction to
select charges that best reflect the conduct and to maximize the chances of a successful prosecution.

Are discretionary decisions in case prosecution subject to
oversight or review?
Yes, discretionary decisions can be subject to review by supervisors, internal review boards, or
through judicial oversight to ensure fairness, consistency, and adherence to legal and ethical
standards.

What ethical considerations guide prosecutors when making
discretionary decisions about pursuing cases and charges?
Prosecutors are guided by principles of fairness, justice, the pursuit of truth, avoiding conflicts of
interest, and ensuring that decisions are based on evidence and legal criteria rather than personal
or political motivations.

Additional Resources
The Makes The Discretionary Decisions As To Which Cases To Pursue, What To Charge The
Suspect(s) And — these critical decisions are at the heart of law enforcement and prosecutorial
work. They shape the course of criminal justice, influence public trust, and determine the fate of
individuals accused of crimes. Understanding who holds this discretion, the factors influencing these
choices, and the implications of those decisions is essential for anyone interested in the criminal
justice process, whether as a professional, scholar, or concerned citizen.

---

Introduction: The Power of Discretion in Criminal Justice

Discretion in the criminal justice system refers to the authority granted to law enforcement officers,
prosecutors, and judges to make choices within the boundaries of the law. These decisions include
which cases to pursue, what charges to file, and how to prioritize resources. The phrase "The Makes
The Discretionary Decisions As To Which Cases To Pursue, What To Charge The Suspect(s) And"



encapsulates a complex process that balances legal standards, policy priorities, and individual
circumstances.

This discretion is vital because it allows flexibility in addressing the vast array of criminal activity,
enabling officials to tailor responses to specific cases. However, it also raises concerns about
fairness, consistency, and potential biases. As such, understanding the factors influencing these
decisions and their broader implications is fundamental.

---

Who Holds Discretion in the Criminal Justice System?

Law Enforcement Officers

- Initial Discretion: Police officers often determine whether probable cause exists to arrest a suspect
or issue a citation.
- Considerations: Severity of the offense, suspect behavior, evidence available, departmental
policies, and community impacts.

Prosecutors

- Charging Decisions: Prosecutors decide whether to file criminal charges, what specific charges to
pursue, and how aggressively to prosecute.
- Factors Influencing Decisions:
- Strength of evidence
- Severity of the offense
- Criminal history of the suspect
- Victim impact
- Policy priorities and resource availability

Judges

- Post-Charge Discretion: Judges have authority over bail, plea bargains, and sentencing, further
influencing case outcomes.

---

Factors Influencing Discretionary Decisions

The decision-making process is multifaceted, involving a combination of legal, ethical, and practical
considerations.

Legal Standards and Guidelines

- Probable Cause and Evidence: Whether sufficient evidence exists to justify charges or arrest.
- Statutory Law: Specific statutes may limit or guide prosecutorial discretion.
- Mandatory Sentences: Laws requiring certain penalties can influence charge choices.

Policy and Resource Constraints

- Prioritization: Departments may prioritize violent crimes over minor infractions due to limited



resources.
- Community Impact: Decisions may reflect community needs or political pressures.
- Legal Policies: Prosecutors often operate within policy guidelines aimed at fairness, efficiency, or
specific justice goals.

Case-Specific Factors

- Seriousness of the Crime: More serious offenses are more likely to be pursued.
- Strength of Evidence: Weak evidence might lead to dismissals or plea deals.
- Suspect’s Criminal History: Repeat offenders may be prosecuted more aggressively.
- Victim Wishes: Victims' cooperation and preferences can influence prosecutorial choices.
- Potential for Rehabilitation: Some cases might be diverted or handled through alternative
programs.

Ethical and Social Considerations

- Fairness and Equity: Avoiding discrimination based on race, gender, or socioeconomic status.
- Public Safety: Balancing individual rights with community safety.
- Proportionality: Ensuring charges and penalties reflect the severity of the offense.

---

The Process of Making Discretionary Decisions

Step 1: Initial Investigation

- Law enforcement investigates the incident, gathers evidence, and assesses the case's viability.
- Based on this, officers decide whether to make an arrest or issue a citation.

Step 2: Charging Decisions

- Prosecutors review police reports, evidence, and legal considerations.
- They decide whether to:
- File charges
- Dismiss the case
- Offer diversion or plea agreements

Step 3: Charging Options

- Felony vs. Misdemeanor: Depending on the crime’s severity.
- Specific Charges: Aggravated assault, theft, drug possession, etc.
- Charge Bargaining: Negotiating lesser charges or plea deals.

Step 4: Post-Charge Discretion

- Judges evaluate bail and pre-trial conditions.
- During trial, decisions on admissibility, motions, and sentencing are made.
- Sentencing decisions further reflect discretion based on guidelines and case specifics.

---



Challenges and Criticisms of Discretion

Inconsistency and Bias

- Discretion can lead to unequal treatment based on race, class, or geography.
- Lack of standardized criteria can cause disparities.

Accountability and Transparency

- Discretionary decisions are sometimes opaque, leading to questions about fairness.
- Calls for clearer policies and oversight mechanisms.

Potential for Abuse

- Unchecked discretion may result in misconduct or favoritism.
- Importance of checks and balances, such as review panels and data collection.

---

Balancing Discretion and Fairness: Best Practices

Guidelines and Policies

- Developing clear criteria for case prioritization and charging decisions.
- Regular training to mitigate biases.

Data-Driven Approaches

- Collecting and analyzing data to monitor disparities.
- Using evidence-based practices to inform decision-making.

Community Engagement

- Involving community stakeholders in policy formulation.
- Ensuring transparency to foster public trust.

Oversight and Accountability

- Internal review processes.
- External audits and oversight bodies.

---

Conclusion: The Critical Role of Discretion in Justice

The Makes The Discretionary Decisions As To Which Cases To Pursue, What To Charge The
Suspect(s) And is a pivotal aspect of the criminal justice system. While necessary for flexibility and
tailored responses, it must be exercised responsibly, transparently, and equitably. As the justice
system evolves, ongoing efforts to understand and improve discretionary decision-making will be
essential in promoting fairness, efficiency, and public confidence. Recognizing the complexities
involved helps ensure that discretion serves justice rather than undermines it.
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