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Understanding the constitutional foundations of landmark Supreme Court cases is fundamental to
grasping how the U.S. legal system protects individual rights. Among these cases, Malloy v. Hogan
(1964) and Roe v. Wade (1973) stand out as pivotal decisions that have shaped American
constitutional law. While at first glance these cases address different issues—self-incrimination and
reproductive rights—they are both grounded in a shared constitutional provision: the Due Process
Clause of the Fourteenth Amendment. This article explores the constitutional provision common to
both cases, its interpretation, and its significance in American constitutional jurisprudence.

Overview of Malloy v. Hogan (1964)

Case Background
Malloy v. Hogan involved a Florida resident, Patrick Malloy, who was convicted of a crime based on
self-incriminating statements he made during a police interrogation. Malloy argued that his
statements were obtained in violation of his Fifth Amendment rights against self-incrimination, and
the Florida court had admitted these statements as evidence.

Legal Issue
The core issue was whether the Fifth Amendment's protection against self-incrimination, which
originally applied only to the federal government, also applies to the states through the Fourteenth
Amendment's Due Process Clause.

Supreme Court Decision
In a unanimous opinion, the Court held that the Fifth Amendment's protection against self-
incrimination is a fundamental right that is applicable to the states through the Due Process Clause of
the Fourteenth Amendment. This decision marked a significant expansion of constitutional
protections, reinforcing the principle that individual rights are protected from state infringement.

Overview of Roe v. Wade (1973)



Case Background
Roe v. Wade involved an Texas resident, "Jane Roe," who challenged the state's criminal abortion
laws, arguing they violated her constitutional rights to privacy. The case raised questions about a
woman's right to terminate her pregnancy.

Legal Issue
The central issue was whether the right to privacy implied by the Due Process Clause of the
Fourteenth Amendment extends to a woman's decision to have an abortion.

Supreme Court Decision
The Court, in a 7-2 decision, recognized a woman's right to privacy as protected by the Due Process
Clause of the Fourteenth Amendment. The decision established a legal framework balancing the
woman's rights with the state's interests, leading to the trimester framework for abortion regulation.

The Common Constitutional Provision: The Due Process
Clause of the Fourteenth Amendment

Text of the Provision
The Fourteenth Amendment's Due Process Clause states:
- "No State shall deprive any person of life, liberty, or property, without due process of law."

This clause has been interpreted to prohibit states from infringing on fundamental rights without fair
procedures and, crucially, to protect certain substantive rights from government interference.

Historical Interpretation and Development
Initially, "due process" was understood to require fair procedures—procedural due process. Over time,
courts recognized that it also encompasses substantive due process, which protects certain
fundamental rights from government restrictions, even if procedural protections are provided.

Application in Malloy and Roe
- Malloy v. Hogan: The Court applied substantive due process to extend the Fifth Amendment's
privilege against self-incrimination to the states, emphasizing that this right is fundamental and
protected from state infringement.
- Roe v. Wade: The Court relied on substantive due process to interpret the right to privacy as
fundamental, deriving from the liberty protected by the Due Process Clause, thus enabling the
recognition of a woman's right to choose an abortion.



Significance of the Due Process Clause in Landmark
Cases

Protection of Fundamental Rights
The Due Process Clause serves as a constitutional safeguard for fundamental rights not explicitly
enumerated in the Constitution, including privacy rights, bodily autonomy, and protection from self-
incrimination.

Evolution of Judicial Interpretation
Over decades, the Supreme Court has expanded the understanding of "liberty" under the Due Process
Clause, moving from procedural protections to substantive rights that limit state power in more
profound ways.

Impact on Civil Liberties and Rights
Both Malloy and Roe demonstrate how the Due Process Clause has been instrumental in advancing
civil liberties, ensuring that individual freedoms are protected against state encroachment.

Implications for Modern Constitutional Law

Precedent for Incorporation
Malloy v. Hogan reinforced the doctrine of incorporation, where fundamental rights in the Bill of Rights
are applied to the states via the Fourteenth Amendment. This process ensures uniform protection of
rights across all states.

Basis for Privacy Rights
Roe v. Wade set a precedent that the right to privacy, although not explicitly stated in the
Constitution, is protected under substantive due process, influencing numerous subsequent cases
related to personal autonomy.

Ongoing Legal Debates
The interpretation of the Due Process Clause continues to shape debates over issues like same-sex
marriage, contraception, and end-of-life decisions, illustrating its central role in constitutional law.



Conclusion

The common constitutional provision in both Malloy v. Hogan (1964) and Roe v. Wade (1973) is the
Due Process Clause of the Fourteenth Amendment. This clause has evolved from a procedural
safeguard to a broad protector of fundamental rights, underpinning landmark decisions that define
the scope of individual liberties in the United States. Understanding its role highlights the dynamic
nature of constitutional interpretation and the ongoing importance of judicial review in safeguarding
civil rights and liberties.

By recognizing the significance of the Due Process Clause, we gain insight into how the Supreme
Court protects core freedoms against government intrusion, ensuring that liberty remains a
cornerstone of American democracy.

Frequently Asked Questions

What constitutional provision is central to both Malloy v.
Hogan (1964) and Roe v. Wade?
The Fifth Amendment's protection against self-incrimination is central to Malloy v. Hogan, while the
right to privacy derived from the Due Process Clause of the Fourteenth Amendment is fundamental in
Roe v. Wade. Both cases involve constitutional protections related to individual rights.

How does the Fifth Amendment relate to Malloy v. Hogan and
the broader constitutional protections?
Malloy v. Hogan (1964) established that the Fifth Amendment's protection against self-incrimination
applies to the states through the Fourteenth Amendment, ensuring individuals cannot be compelled
to testify against themselves in criminal cases.

Does Roe v. Wade involve any provision of the Bill of Rights
directly, similar to Malloy v. Hogan?
While Roe v. Wade primarily relies on the Due Process Clause of the Fourteenth Amendment, which is
a constitutional guarantee rooted in the broader protections of the Bill of Rights, it does not directly
invoke a specific Bill of Rights provision like the Fifth Amendment in Malloy v. Hogan.

What role does the Due Process Clause of the Fourteenth
Amendment play in both cases?
The Due Process Clause of the Fourteenth Amendment has been interpreted to incorporate various
protections from the Bill of Rights, including the right against self-incrimination (in Malloy v. Hogan)
and the right to privacy (in Roe v. Wade), making it a common constitutional foundation for both
cases.



How did Malloy v. Hogan influence the application of the Fifth
Amendment at the state level?
Malloy v. Hogan (1964) extended the Fifth Amendment's protection against self-incrimination to the
states through incorporation via the Fourteenth Amendment, ensuring that state governments cannot
compel self-incriminating testimony.

In what way does the concept of privacy in Roe v. Wade relate
to constitutional provisions similar to those in Malloy v.
Hogan?
While Malloy v. Hogan involves protections against self-incrimination, Roe v. Wade relies on the right
to privacy, which the Supreme Court found is implied by the Due Process Clause of the Fourteenth
Amendment—both are interpretations of constitutional guarantees protecting individual autonomy.

Which constitutional doctrine is shared by both Malloy v.
Hogan and Roe v. Wade?
Both cases rely on the doctrine of substantive due process under the Fourteenth Amendment, which
protects fundamental rights from government interference—self-incrimination in Malloy v. Hogan, and
privacy and personal autonomy in Roe v. Wade.

Why is the Fourteenth Amendment's Due Process Clause
considered a common constitutional provision in both cases?
The Fourteenth Amendment's Due Process Clause is considered a common provision because it has
been used by the Supreme Court to incorporate Bill of Rights protections to the states and to
recognize fundamental rights, such as bodily autonomy and privacy, central to both Malloy v. Hogan
and Roe v. Wade.

Additional Resources
Identify The Constitutional Provision That Is Common In Both Malloy V. Hogan (1964) And Roe V.
Wade

Understanding the constitutional foundations that underpin landmark Supreme Court decisions is
essential for grasping the evolution of American constitutional law. Among these pivotal rulings are
Malloy v. Hogan (1964) and Roe v. Wade (1973). Both cases hinge on a critical constitutional provision
that safeguards individual rights against government overreach. The key to analyzing these cases lies
in identifying the constitutional provision that is common in both Malloy v. Hogan and Roe v.
Wade—namely, the Fifth Amendment's privilege against self-incrimination and the Due Process
Clause of the Fourteenth Amendment.

This article will explore the constitutional provision that unites these landmark cases, elucidate the
legal principles involved, and analyze how this provision is applied in different contexts to protect
individual rights. By the end, readers will have a comprehensive understanding of the constitutional
underpinnings that form the backbone of these seminal Supreme Court decisions.



---

The Constitutional Provision Common to Malloy v. Hogan and Roe v. Wade

At the core of both Malloy v. Hogan and Roe v. Wade is the Due Process Clause of the Fourteenth
Amendment, which states:

> "No State shall deprive any person of life, liberty, or property, without due process of law."

Additionally, Malloy v. Hogan specifically involved the Fifth Amendment privilege against self-
incrimination, which states:

> "No person ... shall be compelled in any criminal case to be a witness against himself."

While Roe v. Wade primarily centers on the right to privacy, which has been inferred from the Due
Process Clause, the case also touches on rights protected by the Fifth Amendment in terms of
personal autonomy and bodily integrity.

In essence, the common constitutional provision in both cases is the Due Process Clause of the
Fourteenth Amendment, which has been interpreted to incorporate and protect fundamental rights
from infringement by state governments, including the right against self-incrimination and the right to
privacy.

---

The Due Process Clause: An Overview

Origins and Interpretations

The Due Process Clause was originally aimed at ensuring fair procedures before depriving individuals
of life, liberty, or property. Over time, the Supreme Court has used it to incorporate various
protections found in the Bill of Rights, applying them to the states.

Incorporation Doctrine

The Incorporation Doctrine is the legal principle that most rights in the Bill of Rights are applicable to
the states through the Fourteenth Amendment. Malloy v. Hogan and Roe v. Wade exemplify this
process, as the Court interprets the Due Process Clause to protect fundamental rights from state
infringement.

---

Malloy v. Hogan (1964): A Landmark on Self-Incrimination and Due Process

Background

In Malloy v. Hogan, the Court addressed whether the Fifth Amendment's privilege against self-
incrimination is applicable to the states through the Fourteenth Amendment's Due Process Clause.
Malloy was convicted based on his own confession obtained during police interrogation, which he
claimed was obtained in violation of his constitutional rights.



Legal Issue

- Does the Fifth Amendment’s privilege against self-incrimination apply to the states through the Due
Process Clause of the Fourteenth Amendment?

Supreme Court Decision

The Court held yes, ruling that the privilege against self-incrimination is a fundamental right that is
protected from state infringement by the Due Process Clause of the Fourteenth Amendment.

Significance

- Established that self-incrimination is a fundamental right incorporated against the states.
- Reinforced the doctrine of selective incorporation.
- Clarified that state governments cannot compel individuals to testify against themselves in criminal
cases.

---

Roe v. Wade (1973): Privacy and Personal Autonomy

Background

In Roe v. Wade, the Supreme Court examined whether the right to an abortion is protected under the
right to privacy implied by the Due Process Clause of the Fourteenth Amendment. The case involved
Jane Roe, challenging Texas laws that criminalized most abortions.

Legal Issue

- Does the constitutional right to privacy, protected by the Due Process Clause of the Fourteenth
Amendment, extend to a woman's decision to terminate her pregnancy?

Supreme Court Decision

The Court ruled in favor of Roe, holding that the right of privacy encompasses a woman's right to
choose to have an abortion, but this right must be balanced against the state's interests in regulating
abortions.

Significance

- Recognized privacy as a fundamental right rooted in the Due Process Clause.
- Established trimester framework balancing individual rights and state interests.
- Set the stage for ongoing debates about reproductive rights and constitutional protections.

---

The Common Ground: How Both Cases Rely on the Same Constitutional Provision

The Role of the Due Process Clause

Both Malloy v. Hogan and Roe v. Wade demonstrate how the Due Process Clause of the Fourteenth



Amendment functions as a constitutional guarantee that fundamental rights—whether protection
against self-incrimination or the right to privacy—are protected from state infringement.

Key points:

- The Fifth Amendment's privilege against self-incrimination was incorporated through the Due
Process Clause in Malloy.
- The right to privacy, although not explicitly stated in the Constitution, was inferred from the liberty
protected by the Due Process Clause in Roe.
- Both cases exemplify selective incorporation, wherein the Supreme Court has identified certain
fundamental rights in the Bill of Rights that are made applicable to the states via the Fourteenth
Amendment.

---

How the Constitutional Provision Is Applied in Both Cases

| Aspect | Malloy v. Hogan | Roe v. Wade |
|---------|------------------|--------------|
| Constitutional Provision | Fourteenth Amendment’s Due Process Clause | Fourteenth Amendment’s
Due Process Clause |
| Fundamental Right | Privilege against self-incrimination | Right to privacy (personal autonomy) |
| Incorporation | Explicitly incorporated the Fifth Amendment privilege | Right inferred from the liberty
protected by Due Process |
| Legal Principle | States cannot compel self-incriminating testimony | Privacy rights extend to
decisions about abortions |

---

Broader Implications of the Common Constitutional Provision

Protecting Individual Liberties

The incorporation of these rights through the Due Process Clause underscores its vital role in
protecting individual liberties from overreach by state governments.

Judicial Interpretation and Evolving Rights

- The cases exemplify how judicial interpretation of the Due Process Clause has evolved to recognize
and safeguard rights not explicitly mentioned in the Constitution.
- This flexible interpretation allows the Court to adapt constitutional protections to contemporary
issues.

Balancing Rights and State Interests

Both cases involve balancing individual rights against state interests — in Malloy, the right against
self-incrimination; in Roe, the woman's right to privacy versus the state's interest in regulating
abortions.

---



Conclusion

The constitutional provision that is common in both Malloy v. Hogan (1964) and Roe v. Wade is the
Due Process Clause of the Fourteenth Amendment. This clause acts as a constitutional safeguard that
protects fundamental rights from state infringement. In Malloy, it was used to incorporate the Fifth
Amendment’s privilege against self-incrimination, ensuring that states could not force individuals to
testify against themselves. In Roe, it was invoked to recognize the right to privacy—a liberty inferred
from the Due Process Clause—that encompasses a woman's decision to terminate her pregnancy.

These cases highlight the power of the Due Process Clause as a dynamic instrument for protecting
individual rights, ensuring that the principles of fairness, liberty, and autonomy are upheld in the face
of state action. They exemplify the constitutional philosophy that fundamental rights are not static,
but adaptable to the needs and values of society, as interpreted by the judiciary.

Understanding this common constitutional foundation deepens our appreciation of how the
Fourteenth Amendment's Due Process Clause continues to shape the landscape of American
constitutional law, safeguarding individual freedoms against governmental encroachment across
diverse contexts.
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