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The Supreme Court of Canada (SCC) functions as the highest judicial authority in the
country, entrusted with interpreting and upholding the Constitution, federal laws, and
provincial statutes. Its power to strike down legislation or executive actions that are found
to be unconstitutional is a cornerstone of Canadian constitutional law. However, there are
specific contexts and legal principles that delineate the limits of the Court’s authority,
especially concerning cases where the Court cannot override the will of Parliament or the
democratic process itself. Understanding these boundaries requires a detailed exploration
of the Court’s constitutional role, the nature of constitutional amendments, and the concept
of parliamentary sovereignty within the Canadian legal framework.

This article aims to analyze the circumstances under which the Supreme Court of Canada
cannot override the will of Parliament, with particular emphasis on constitutional
amendments and the doctrine of parliamentary sovereignty. We will examine the legal
principles, relevant cases, and constitutional conventions that shape the Court’s
jurisdiction, providing clarity on its powers and limitations.

The Role and Powers of the Supreme Court of
Canada

Judicial Review and Interpretation

The SCC’s primary function is to interpret laws, the Constitution, and resolve legal disputes.
It has the authority of judicial review, which allows it to declare legislation invalid if it
violates constitutional provisions. This power is rooted in the Canadian Constitution Act,
1867, and established through landmark cases such as Reference re Securities Act (2011)
and R. v. Morgentaler (1988).

Limitations on Judicial Power

Despite its significant role, the SCC’s power is not absolute. The Court cannot:

- Override the will of Parliament through legislative acts unless they breach constitutional
limits.
- Impose policies or decisions that contravene constitutional amendments or fundamental



constitutional principles.
- Engage in constitutional change that exceeds the scope of the amending formula
prescribed by the Constitution.

These limitations preserve the democratic authority of Parliament and respect the
constitutional process for amendments.

Constitutional Amendments and the Limitations
of the Supreme Court

The Constitution Act, 1982, and the Amending Formula

The Constitution Act, 1982, introduced a formal amending formula that defines how
constitutional changes can be made in Canada. Unlike ordinary legislation, amendments to
certain fundamental provisions require adherence to specific procedures involving federal
and provincial governments.

The key points include:

- The general amending formula (Section 38): requires approval by the Senate, House of
Commons, and two-thirds of provinces representing at least 50% of the population.

- The unanimity formula (Section 41): for fundamental changes such as provincial
boundaries or the monarchy.

- The unanimity requirement (Section 42): for amendments affecting provincial sovereignty
or constitutional entrenchments.

The Supreme Court’s Role in Constitutional
Amendments

While the SCC can interpret and clarify the scope of constitutional provisions, it cannot
unilaterally amend the Constitution. Its role is limited to:

- Ensuring that proposed amendments comply with the constitutional procedures.

- Interpreting ambiguous constitutional language in disputes.

- Declaring certain legislation or actions unconstitutional if they violate the amended
Constitution.

The Court cannot override the constitutional amendments themselves, which are political
and legal acts requiring adherence to the prescribed procedures.

Case Study: Reference re Amendment of the



Constitution of Canada (1981)

In this landmark case, the SCC clarified the limits of judicial power concerning constitutional
amendments. The Court emphasized that:

- The amending process is a constitutional matter, not solely a legislative or judicial one.

- The Court cannot unilaterally modify or invalidate constitutional amendments that follow
the prescribed procedures.

- Its role is to ensure the process is followed and the amendments are within constitutional
bounds.

Thus, the Court cannot override the will of Parliament or the provinces in constitutional
amendments that meet the legal requirements, reinforcing the principle that constitutional
change is ultimately a political decision subject to constitutional procedures.

Parliamentary Sovereignty and the Limits of
Judicial Review

Understanding Parliamentary Sovereignty in Canada

Although the doctrine of parliamentary sovereignty is more prominent in the UK, in Canada,
Parliament is considered supreme within constitutional bounds. This means:

- Parliament can pass laws on any subject not constrained by the Constitution.

- The SCC can strike down laws inconsistent with the Constitution but cannot prevent
Parliament from legislating within constitutional limits.

- The Court’s power is to interpret and enforce constitutional limits, not to dictate policy or
override the will of Parliament outside those limits.

Cases Demonstrating the Limitations

- R. v. Morgentaler (1988): The Court struck down abortion laws that violated constitutional
rights but acknowledged Parliament’s authority to legislate within constitutional bounds.

- Reference re Secession of Quebec (1998): The Court clarified that Quebec could not
unilaterally secede but emphasized the importance of constitutional negotiations and
political processes.

Implication for the Court’s Power

The SCC respects the democratic legitimacy of Parliament and cannot override its will in
legislative matters unless laws violate constitutional principles. Its role is to interpret
constitutional limits rather than to oppose or veto the will of Parliament in ordinary



legislative matters.

Cases Where the Court Cannot Override the Will
of Parliament

1. Constitutional Amendments Following Proper
Procedures

When Parliament and provinces follow the constitutional amendment procedures, the SCC
cannot invalidate or override those amendments. The Court’s role is limited to:

- Ensuring the amendments comply with the amending formula.
- Interpreting the scope and impact of amendments.

Example: In the Reference re Secession of Quebec (1998), the Court affirmed that Quebec
could not unilaterally secede, but it recognized that constitutional negotiations and political

processes are the proper avenues for such issues, not judicial intervention to override the
political will.

2. Legislative Acts Within the Scope of the Constitution

Parliament has the authority to legislate on matters within the constitutional framework.
The Court cannot:

- strike down laws that are within constitutional limits.
- override the will of Parliament unless the legislation conflicts with the Constitution.

Example: The Court upheld the validity of federal criminal laws that comply with
constitutional standards, even if they are unpopular or controversial.

3. Political and Democratic Processes

The Court recognizes the importance of democratic processes and political will. It cannot:

- interfere in political decisions or policy choices.
- override the results of elections or the will of elected representatives unless laws breach
constitutional rights.

Example: The Court has refrained from intervening in the political decisions surrounding
constitutional negotiations, recognizing these as within the realm of political authority.



Conclusion: The Limits of Judicial Power in
Canada

The Supreme Court of Canada plays a vital role in safeguarding the constitutional order,
protecting fundamental rights, and ensuring laws conform to constitutional principles.
However, its powers are not absolute. Specifically, the Court cannot override the will of
Parliament when:

- Proper constitutional amendment procedures are followed, and amendments are enacted
within the scope of the amending formula.

- Legislation is within the bounds of the Constitution.

- Political and democratic processes lead to decisions that do not violate constitutional
rights or principles.

This delicate balance underscores the Canadian constitutional ethos: the judiciary
interprets and enforces constitutional limits, but ultimate authority on constitutional change
and legislative will resides with Parliament and the elected representatives of the people.
The Court’s role is to uphold the rule of law within these boundaries, ensuring that the
democratic process remains intact and that constitutional principles are respected.

In summary, the SCC cannot override the will of Parliament when constitutional
amendments are made following the appropriate procedures, or when legislation is within
constitutional limits and respects democratic processes. Its authority is to interpret, not to
veto or unilaterally alter the democratic will expressed through Parliament, reaffirming the
fundamental principles of constitutional democracy in Canada.

Frequently Asked Questions

In which case is the Supreme Court of Canada unable to
override the will of Parliament or the Legislature?

The Supreme Court of Canada cannot override the will of Parliament when it involves
amending the Constitution or passing legislation that is within the constitutional authority
of Parliament, unless it violates constitutional rights.

Does the Supreme Court of Canada have the power to
override the will of the legislature in constitutional
matters?

No, the Supreme Court cannot override the will of the legislature in constitutional
amendments unless those amendments violate the Constitution or fundamental rights.

In which scenario is the Supreme Court of Canada



limited from overriding legislative decisions?

The Court cannot override legislative decisions when those decisions are within the scope
of parliamentary sovereignty and do not conflict with constitutional provisions or rights.

Can the Supreme Court of Canada override the will of
the people expressed through legislation?

Generally, no. The Court cannot override the will of the legislature expressed through valid
laws unless those laws are unconstitutional.

Is there a situation where the Supreme Court of Canada
cannot strike down legislation?

Yes, if the legislation complies with the Constitution and does not infringe on constitutional
rights, the Court cannot strike it down.

In which case is the Supreme Court of Canada unable to
interfere with the legislative process?

When the legislation is within the constitutional powers granted to Parliament or provincial
legislatures, the Court cannot interfere or override the will of the legislature.

Does the Supreme Court of Canada have the authority
to prevent constitutional amendments?

The Court can review constitutional amendments for compliance with the Constitution but
cannot prevent amendments that are within constitutional procedures.

In which instance is the Supreme Court of Canada
powerless to change the outcome of a democratic
election law?

The Court cannot override the democratic process or change the outcome of an election
law unless it violates constitutional rights or principles.

Can the Supreme Court of Canada override the federal
or provincial government’s decisions regarding national
security?

The Court can review such decisions for constitutionality but cannot outright override
decisions that are within the scope of constitutional authority, unless they violate
constitutional rights.
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The Supreme Court of Canada (SCC) functions as the highest judicial authority in the
country, serving as the ultimate arbiter of constitutional interpretation, legal disputes, and
the boundaries of governmental powers. However, despite its paramount position within
the Canadian legal system, there are specific circumstances under which the SCC cannot
override the will of the Parliament or the will of the people as expressed through the
Constitution or democratic processes.

This detailed analysis explores these boundaries, examining the constitutional and legal
principles that restrict the SCC's power, and illustrating scenarios where the Court's
authority is inherently limited.

Understanding the Role and Powers of the
Supreme Court of Canada

The SCC was established under the Constitution Act, 1867 (formerly the British North
America Act), and functions primarily to:

- Interpret and uphold the Canadian Constitution.

- Hear appeals on important legal issues from federal and provincial courts.
- Review legislation and government actions for constitutionality.

- Protect fundamental rights and freedoms.

While its decisions are binding and often final, its authority is circumscribed by

constitutional and democratic principles, meaning it cannot simply override certain
foundational elements of Canadian governance.

Legal and Constitutional Limitations on the
Supreme Court of Canada's Power

The Court’s jurisdiction and authority are rooted in constitutional law, particularly:

- The Constitution Act, 1867.

- The Constitution Act, 1982, including the Canadian Charter of Rights and Freedoms.
- Statutes and legal doctrines that define the scope of judicial review.

However, these sources also establish certain limits, which include:



- Respect for parliamentary sovereignty.

- The requirement to interpret laws rather than create or amend them.

- The recognition of democratic mandates and political processes.

- The Court’s inability to act beyond the scope of its constitutional jurisdiction.

Scenarios Where the Supreme Court Cannot
Override the Will of the Legislature or the People

This section delves into specific cases or circumstances where the SCC’s power is
inherently limited.

1. When Legislation Is Within Parliament’s
Constitutional Authority

Parliamentary sovereignty is a fundamental principle in Canada, meaning that Parliament
has the authority to pass, amend, or repeal laws within its constitutional powers. The SCC
can strike down laws that violate the Constitution but cannot:

- Override laws that are within constitutional scope, even if they conflict with the Court’s
interpretation or policy preferences.

- Create new constitutional rights or alter existing ones without constitutional amendment
processes.

Example: If Parliament enacts legislation on areas explicitly within its jurisdiction (e.g.,
criminal law, trade, or taxation), the SCC cannot invalidate these laws unless they violate
constitutional protections, such as the Charter.

Implication: The Court cannot override the will of Parliament in areas where it has
constitutional authority; it can only interpret and uphold constitutional limits.

2. When the Constitution Does Not Grant the Court the
Power of Judicial Review

In some cases, the Court’s ability to review legislation or government actions is limited by
the constitutional framework:

- Constitutional Amendments: Changes to the Constitution require an elaborate process
involving multiple levels of government and, sometimes, a referendum. The SCC cannot
unilaterally alter the Constitution.

- Constitutional Conventions: These are unwritten rules that guide political practice but are
not legally enforceable. The Court recognizes their importance but cannot enforce or



override them.

Example: The Court cannot decide unilaterally to amend the Constitution or eliminate
entrenched constitutional provisions without following the constitutional amendment
process.

3. When the Issue Is Political, Not Justiciable

The Court recognizes a "political question doctrine", which limits judicial intervention in
purely political matters:

- Definition: Certain issues are deemed non-justiciable because they are inherently political
and fall within the domain of the elected branches.

- Scope: Includes matters like constitutional amendments, foreign policy, and certain
aspects of governance that are better suited to political resolution.

Example: The Court cannot override the will of Parliament expressed through a
constitutional amendment unless it violates the Constitution. It also cannot interfere with
the political decisions of elected officials on matters of foreign policy or national security.

4. When the Will Is Expressed Through Democratic
Processes

Canada is a parliamentary democracy, and the will of the people is expressed through
elections and referenda:

- The SCC respects the democratic process and the choice of elected representatives.
- It cannot overrule policies or laws enacted through proper democratic channels unless
they violate constitutional rights.

Example: If Parliament passes legislation that complies with constitutional standards, even

if the Court personally disagrees, it cannot invalidate it simply because it opposes societal
preferences.

5. When the Court Declines to Intervene Due to the
Doctrine of Respect for Democratic Decisions

The Court often emphasizes judicial restraint, recognizing the limits of judicial authority:
- It avoids invalidating legislation or executive actions that are within constitutional bounds,
respecting the separation of powers.

- It recognizes that certain policy decisions are best left to elected representatives.

Implication: The SCC will not override the will of Parliament or the electorate unless there is



a clear constitutional violation.

Key Cases lllustrating the Limits of the Supreme
Court of Canada's Power

1. The Reference Re Secession of Quebec (1998)

- The Court clarified the limits of constitutional change and political sovereignty.

- It asserted that Quebec could not unilaterally secede but emphasized the importance of
constitutional negotiations and respect for democratic will.

- The Court acknowledged its role in interpreting constitutional principles but declined to
decide on the legality of unilateral secession, respecting political processes.

2. R v. Morgentaler (1988)

- The Court struck down Canada’s abortion law as unconstitutional, emphasizing individual
rights.

- However, it also acknowledged the Parliament’s sovereignty to pass laws, and in some
cases, the Court’s role is to interpret, not create or override policy.

3. Reference re Manitoba Language Rights (1985)

- The Court upheld the constitutional validity of Manitoba’s legislation respecting language
rights.

- It clarified that the Court cannot interfere with laws within the scope of legislative
authority unless they violate constitutional rights.

4. The Chiarelli Case (2010)

- The Court refused to interfere in a political question regarding the federal government’s
decision to prorogue Parliament, emphasizing respect for political decisions and the
separation of powers.



Constitutional and Democratic Principles That
Limit the Court’s Power

1. Parliamentary Sovereignty and the Constitution:
The Court cannot invalidate laws that are within the constitutional authority of Parliament
or provincial legislatures unless they contravene constitutional rights or provisions.

2. The Entrenchment of Fundamental Rights:
The Charter of Rights and Freedoms provides protections but also recognizes the authority
of legislatures to pass laws that meet constitutional standards.

3. The Political Process and Democratic Mandate:
The Court respects the electoral process and recognizes that elected representatives have
the democratic legitimacy to make policy decisions.

4. The Role of the Court as Interpreter, Not Creator:
The Court’s primary role is to interpret the law and the Constitution, not to legislate or
impose policy preferences.

5. The Doctrine of Judicial Restraint:
Judges are expected to exercise restraint and avoid ruling on political questions or matters
better suited for elected institutions.

Conclusion: The Fundamental Limitations of the
Supreme Court of Canada

In summary, the Supreme Court of Canada cannot override the will of the Parliament or the
people when:

- Laws are within the constitutional powers granted to Parliament or provinces.

- The issue involves political questions or matters outside judicial competence.

- The Constitution does not empower the Court to amend or interpret laws beyond its
constitutional role.

- The democratic process has been properly followed, and the legislation or decision is
constitutional.

The Court’s authority is significant but ultimately circumscribed by constitutional law,
respect for parliamentary sovereignty, and democratic principles. Its role is to ensure laws
comply with the Constitution, protect rights, and interpret legislation—never to act as a
super-legislature or to override the will of elected representatives unless there are clear
constitutional violations.



In essence, the Supreme Court of Canada is a guardian of constitutional values and rights,
but it operates within a framework that respects the separation of powers and the
democratic will. It cannot override the will of Parliament or the electorate when actions are
within their constitutional and democratic authority, maintaining the delicate balance that
characterizes Canadian constitutional democracy.
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