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When engaging in the sale of real property within California, it is essential for both buyers and sellers
to understand the state's withholding requirements. These rules are designed to ensure proper tax
collection and compliance with state and federal laws. Failing to adhere to these requirements can
lead to penalties, delays in closing, or even legal complications. This comprehensive guide will
explore the key aspects of California’s withholding obligations related to real estate transactions,
clarifying who is responsible, what must be withheld, and the exemptions that may apply.

---

Overview of California Real Property Withholding Laws

California's withholding requirements for real estate sales are primarily governed by the California
Revenue and Taxation Code, specifically sections 19200 through 19330. They are closely aligned with
federal requirements under the Internal Revenue Code but include specific state provisions to address
local tax collection needs.

The main goal of these laws is to ensure that the California Franchise Tax Board (FTB) receives the
appropriate amount of taxes owed on gains from real estate sales, especially in cases where the seller
might otherwise avoid reporting or paying taxes. Both buyers and sellers need to understand their
roles and obligations under these statutes.

---

Who Is Responsible for Withholding?

Buyers
In California, the buyer of real property is generally responsible for withholding a portion of the
purchase price when the sale meets certain criteria. Specifically, the buyer must withhold 3 1/3% (or
approximately 3.33%) of the purchase price unless an exemption applies.

Sellers
Sellers are not directly responsible for withholding but must comply with reporting requirements and



provide necessary documentation to the buyer and the FTB. Sellers should also be aware of their
potential tax liabilities resulting from the sale, including any withholding that may have been made.

Real Estate Agents and Intermediaries
While real estate agents are not responsible for the actual withholding, they should advise clients
about withholding obligations and assist in ensuring that proper documentation is prepared and
submitted.

---

When Is Withholding Required?

The withholding requirement applies primarily to the sale of California real property that is not
primarily used for personal residence or does not qualify for specific exemptions. The key factors
include:

The sale involves California real property.1.

The sale price exceeds $100,000.2.

The seller is a foreign person or entity, or the sale otherwise meets criteria for withholding3.
under the law.

Note: If the property is a primary residence and qualifies under certain exemptions, withholding may
not be required.

---

How Much Must Be Withheld?

The standard withholding rate under California law is 3 1/3% of the gross purchase price or fair
market value. This rate is designed to approximate the seller's potential tax liability on the gain from
the sale.

Exceptions and Variations:
- If the seller provides a valid withholding exemption certificate, the withholding may be reduced or
eliminated.
- In some cases, the withholding amount can be adjusted if the seller provides evidence of a lower tax
liability or other qualifying documentation.

Calculation Example:
- Purchase Price: $500,000



- Withholding Rate: 3 1/3%
- Withholding Amount: $500,000 x 0.0333 ≈ $16,650

---

Exemptions and Special Cases

Several exemptions can reduce or eliminate withholding requirements. These include:

1. Principal Residence Exemption
If the property sold is the seller's primary residence and certain conditions are met, withholding is
generally not required. To qualify:
- The seller must certify that the property was their principal residence.
- The sale price must be below a specified threshold or meet other criteria set by the FTB.

2. Medicare or Other Exemptions
Some sales are exempt if the seller is:
- A corporation or legal entity that is not subject to withholding.
- An estate or trust that qualifies for exemption.
- A non-resident alien who files the appropriate forms and documentation.

3. Sale Less Than $100,000
Generally, sales below $100,000 are exempt from withholding requirements but should still be
reported.

4. Certified Exemption Certificates
Sellers or buyers can submit certification forms to claim exemptions, such as:
- Form 593-C (California Certificate of non-residence status)
- Form 593 (Real Estate Withholding Tax Statement)

---

Procedures for Withholding and Reporting

Proper procedures are critical to ensure compliance. The process involves several steps:



1. Determining the Need for Withholding
- The buyer reviews the transaction details.
- Checks if the seller qualifies for any exemptions.
- Calculates the withholding amount if applicable.

2. Withholding the Funds
- The buyer or escrow agent deducts the required withholding amount from the purchase price.
- The withheld funds are deposited with the California FTB.

3. Filing and Reporting
- The escrow or closing agent files Form 593, "Real Estate Withholding Tax Statement," with the FTB
within 45 days of the sale.
- The withheld amount is remitted to the FTB along with the form.
- A copy of Form 593 is provided to the seller for their records.

4. Seller's Tax Return
- The seller reports the sale on their California and federal tax returns.
- The withheld amount is credited against their overall tax liability.

---

Penalties for Non-Compliance

Failure to comply with withholding requirements can lead to significant penalties, including:

Penalties for failure to withhold or deposit the proper amount.1.

Interest on late deposits or filings.2.

Additional penalties for willful violations.3.

The FTB enforces these rules vigorously, and both buyers and sellers should ensure all obligations are
met to avoid sanctions.

---



Impacts on Buyers and Sellers

Understanding the withholding rules affects both parties:

Impacts on Buyers
- Buyers must determine whether withholding applies and perform it correctly.
- They are responsible for timely filing and remitting the withheld amount.
- Proper documentation ensures compliance and avoids penalties.

Sellers
- Sellers should understand their potential tax liabilities.
- They may need to provide exemption certificates.
- Proper documentation can help avoid unnecessary withholding or penalties.

---

Conclusion

All of the following are true regarding withholding requirements for sales of California real property:

- Buyers are generally responsible for withholding 3 1/3% of the purchase price when applicable.
- The withholding is mandated unless specific exemptions apply, such as principal residence or sale
below certain thresholds.
- Proper procedures must be followed for withholding, filing, and remittance to the FTB.
- Exemptions exist and require proper certification to avoid withholding.
- Non-compliance can lead to penalties, interest, and legal consequences.
- Both buyers and sellers must be vigilant and informed to ensure smooth and compliant transactions.

By understanding these key points, real estate professionals, buyers, and sellers can navigate
California's withholding laws effectively, ensuring compliance and avoiding unnecessary delays or
penalties in property transactions.

Frequently Asked Questions

What are the primary withholding requirements for sales of
California real property?
The primary requirement is that the buyer must withhold 3 1/3% of the sales price unless an
exemption applies, and the seller must provide a completed withholding certificate to avoid or reduce
withholding.



Who is responsible for withholding the amount on the sale of
California real estate?
The buyer is generally responsible for withholding the required amount and remitting it to the
California Franchise Tax Board, unless an exemption applies.

Are there exemptions to withholding requirements on
California real property sales?
Yes, exemptions include sales to certain entities like corporations, sales of property valued under
$100,000, and sales where the seller provides a withholding certificate or proof of non-California
status.

What documentation must a seller provide to avoid
withholding on a California real estate sale?
A seller must furnish a withholding certificate or a certification of non-California status to demonstrate
that withholding is not required or to reduce the amount withheld.

When is the withholding remittance due after a California real
property sale?
The withheld amount must be remitted to the California Franchise Tax Board within 10 days after the
close of escrow or the date the property transfer occurs.

What are the consequences of failing to withhold or remit the
required amount in California real property sales?
Failure to withhold or remit can result in penalties, interest, and the seller being personally liable for
the amount that should have been withheld.

Does the withholding requirement apply to all types of real
property sales in California?
Generally, yes, but some sales, such as those between certain family members or in specific
circumstances, may be exempt based on statutory provisions.

How does the withholding requirement impact non-resident
sellers of California real property?
Non-resident sellers are subject to the withholding requirement unless they qualify for an exemption,
and withholding helps ensure compliance with California tax laws.

Can withholding requirements be waived or reduced in



California real property transactions?
Yes, by obtaining a withholding certificate from the Franchise Tax Board or providing proof that the
transaction qualifies for an exemption, withholding can be waived or reduced.

Is there a specific form used to report and remit withholding
for California real property sales?
Yes, withholding is reported and remitted using Form 593, with relevant schedules and
documentation provided to the Franchise Tax Board.

Additional Resources
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In the complex landscape of real estate transactions within California, understanding the state's
withholding requirements is essential for both buyers and sellers. These regulations are designed to
ensure proper tax collection on gains from the sale of real property, helping to prevent tax evasion
and ensure compliance with state law. Whether you're a seasoned real estate professional, an
attorney, or an individual seller, grasping the intricacies of California’s withholding rules is crucial.
This article explores the key aspects of these requirements, clarifies common misconceptions, and
provides practical guidance to navigate this important aspect of real estate transactions.

Overview of California Withholding Requirements on
Real Property Sales

California’s withholding requirements for the sale of real property are primarily governed by the
California Revenue and Taxation Code, specifically sections 1071 through 1075. These laws mandate
that a certain percentage of the gross sales price must be withheld at closing, unless specific
exemptions apply. The overarching goal is to ensure that any gain realized from the sale is reported
and taxed appropriately to the California Franchise Tax Board (FTB).

The withholding acts as a prepayment of the seller’s potential tax liability. It is similar to withholding
taxes on wages or other income, but tailored specifically for real estate transactions. When a property
is sold, the buyer (or the escrow company acting on behalf of the buyer) is responsible for withholding
a specified amount and remitting it to the FTB.

Who Is Subject to Withholding?

The primary parties subject to withholding are:

- Non-Resident Aliens and Foreign Entities: Non-residents who sell California real property are
definitely subject to withholding, as they are not subject to California’s standard income tax



withholding rules.
- California Residents: Generally, California residents are not subject to withholding unless the sale
involves non-exempt properties or specific circumstances that trigger withholding requirements.
- Entities and Trusts: Certain legal entities, including corporations and trusts, may also be subject,
depending on their residency status and the specific sale.

The law mainly targets non-residents because they are less likely to have California tax obligations
through other means. For residents, withholding is often unnecessary unless the property sale
qualifies under certain exemptions.

Withholding Rate and Calculation

The standard withholding rate for California real estate sales is generally 3 ⅓% (or 3.33%) of the
gross sales price. This percentage is meant to approximate the potential capital gains tax liability of
the seller.

Calculation:

- Step 1: Determine the gross sales price of the property.
- Step 2: Multiply the gross sales price by 3 ⅓% (or 0.0333).
- Step 3: The resulting amount is the withholding that must be remitted to the FTB.

For example, if a property sells for $500,000, the withholding would be:

$500,000 x 0.0333 = $16,650

This amount is withheld at closing and sent to the state.

Note: The actual tax liability of the seller may differ; the withholding is a prepayment, not necessarily
the final tax owed. The seller can file a California tax return to reconcile the withholding with their
actual tax obligation.

Exemptions and Reduced Withholding

Not all sales require withholding, and certain transactions are eligible for exemptions or reduced
rates. Some common scenarios include:

- Seller Provides a Certification of Non-California Status: If the seller is a non-resident alien or foreign
entity, they can submit a certificate (Form 593-C) to claim exemption.
- Seller Certifies That the Property Is Not a California Resident's Property: For example, if the property
is outside California or the seller is a non-resident, they may qualify for exemption.
- Sale is a Like-Kind Exchange: Certain exchanges under IRS rules may be exempt from withholding.
- Seller Files a California Tax Return and Pays All Taxes: If the seller demonstrates that they will meet
their California tax obligations, withholding may be reduced or waived.
- The Sale Price Is Below a Certain Threshold: In some cases, if the sale price is below a specific
amount, withholding may not be required.



To claim exemptions, the seller often needs to submit specific forms and documentation to the
escrow or withholding agent, including affidavits and certifications.

Filing and Remittance Obligations

The responsibility of withholding and remitting the funds to the FTB falls primarily on the escrow
holder or the buyer’s agent. The process involves:

- Withholding the Correct Amount: Based on the sale price and applicable exemptions.
- Filing the Appropriate Forms: The escrow or withholding agent must file California Form 593, "Real
Estate Withholding Statement," and submit the withheld amount.
- Remitting Funds: The withheld amount must be remitted to the FTB within specific deadlines,
typically within 10 days of the close of escrow.
- Providing Documentation to the Seller: The seller receives a copy of Form 593, which they can use
when filing their California income tax return.

Failure to comply with these filing and remittance obligations can lead to penalties, interest, and
potential legal issues.

Implications for Buyers and Sellers

For Sellers:

- Sellers should be aware of their potential withholding obligations and prepare accordingly.
- Non-residents or foreign entities should submit appropriate certifications to claim exemptions.
- Sellers may need to file a California income tax return to reconcile any excess withholding or claim
refunds if the withholding exceeds their actual tax liability.

For Buyers and Escrow Agents:

- Buyers must ensure that withholding is correctly calculated and remitted.
- Escrow companies or attorneys handling the transaction must stay compliant with the filing
deadlines.
- Proper documentation is essential to avoid penalties or disputes.

For Tax Authorities:

- The withholding system provides California with a means to collect taxes efficiently from non-
residents and foreign entities.
- It also simplifies the tax collection process by pre-collecting a portion of tax liabilities on real estate
gains.

Special Considerations and Recent Changes



The landscape of California real estate withholding is subject to updates, often driven by legislative
changes or court rulings. Notable points include:

- Form 593 Updates: The forms and instructions may be periodically revised to clarify exemptions and
procedures.
- Changes in Thresholds: Adjustments to exemption thresholds or withholding rates can occur.
- Impact of Federal Laws: Federal tax regulations, such as those related to 1031 exchanges or foreign
investment, influence state withholding rules.
- COVID-19 Relief Measures: During the pandemic, certain relief measures temporarily altered or
deferred withholding obligations, emphasizing the importance of staying current with official
guidance.

Real estate professionals and taxpayers should consult the California Franchise Tax Board’s resources
or legal counsel to stay compliant.

Conclusion: Navigating Withholding Requirements
Successfully

Understanding California’s withholding requirements for real property sales is vital for ensuring
compliance and avoiding penalties. While the rules are straightforward in some respects—such as the
standard 3 ⅓% withholding rate—numerous exemptions and special circumstances require careful
attention. Proper documentation, timely filing, and awareness of recent legislative updates are
essential components of managing these obligations effectively.

Whether you are a buyer, seller, escrow officer, or legal professional, familiarizing yourself with the
pertinent forms and procedures will help streamline transactions and safeguard against potential
issues. As California continues to refine its tax laws and regulations, staying informed and consulting
qualified experts is the best strategy to navigate this complex yet critical aspect of real estate
transactions.

In summary:

- California mandates withholding at 3 ⅓% of the sale price for most non-resident real estate sales.
- Certain exemptions can reduce or eliminate withholding, provided proper documentation is
submitted.
- The responsibility for withholding and remittance lies with escrow agents or buyers.
- Sellers can claim credits or refunds when their actual tax liability is less than the withholding.
- Staying updated on laws, regulations, and forms is crucial for compliance.

By understanding and adhering to these requirements, all parties can ensure a smooth transaction
process while fulfilling their legal obligations in California’s dynamic real estate market.
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