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When the United States Constitution was drafted and ratified, many provisions reflected the
intentions and expectations of the Founding Fathers. One such provision is the power of judicial
review, explicitly or implicitly, which allows courts to interpret the Constitution and overturn laws
that conflict with it. While the phrase “judicial review” does not appear explicitly in the text, the
Founders certainly anticipated that the judiciary would play a crucial role in maintaining the
constitutional order. This article explores the historical context, the constitutional basis, and the
expectations the Founders held regarding the use of judicial review by the courts.

Historical Roots and the Constitutional Framework

The Influence of British Legal Tradition

The concept of judicial review did not emerge in a vacuum; it was deeply rooted in the British legal
tradition. British courts had long exercised the power to scrutinize legislation and executive acts,
especially through the doctrine of common law and the courts' role in protecting individual rights.
Although the American colonies operated under laws inherited from Britain, the colonial experience
cultivated an expectation that courts would serve as guardians of constitutional principles.

The Federalist Papers and the Role of the Judiciary

The Federalist Papers, particularly Federalist No. 78 authored by Alexander Hamilton, provide
significant insight into the Founders’ view of judicial power. Hamilton emphasized the importance of
an independent judiciary and suggested that courts would serve as protectors of the Constitution
against both legislative and executive encroachments:

¢ "The judiciary... has no influence over either the sword or the purse."

¢ "It may truly be said to have neither FORCE nor WILL, but merely judgment.”

e "The interpretation of the laws is the proper and peculiar province of the courts."

This language indicates that the Founders envisioned courts as arbiters of constitutional meaning,
with the power—and the responsibility—to review laws and executive actions for constitutionality.



The Constitution’s Text and the Implicit Assumption of
Judicial Review

Analysis of Key Constitutional Provisions

While the Constitution does not explicitly state “judicial review,” several key provisions imply the
courts’ authority to interpret the document and assess laws’ constitutionality:

« Article III: Establishes the judicial branch and its jurisdiction, implicitly granting courts the
authority to interpret laws and the Constitution.

e Article VI, Clause 2 (“Supremacy Clause”):
Suggests that constitutional laws take precedence over conflicting state laws, implying courts’
role in resolving such conflicts.

e The Preamble:
Sets the purpose of the Constitution—to establish justice—and presumes courts will uphold
that purpose through interpretation and review.

These provisions, combined with the language of Federalist No. 78, form a strong constitutional
foundation for judicial review.

Judicial Review in Practice: Marbury v. Madison (1803)

The landmark case of Marbury v. Madison established the principle of judicial review in American
law. Chief Justice John Marshall articulated that it is “emphatically the province and duty of the
judiciary to say what the law is,” thereby confirming the courts’ role in striking down laws that
conflict with the Constitution. This case reflects the Founders’ expectations that courts would assert
this power when necessary, even if not explicitly stated in the text.

The Founders’ Assumptions About the Use of Judicial
Review

Expectations for a Balanced System of Government

The Founders designed a system of checks and balances, expecting the judiciary to act as a neutral
arbiter, balancing the legislative and executive branches. They believed that courts would:

e Ensure laws align with constitutional principles

e Protect individual rights from legislative overreach



e Maintain the integrity of the constitutional framework

This expectation was rooted in their understanding that without judicial review, there was a risk of
legislative or executive excesses undermining the Constitution’s authority.

Assumption of Judicial Independence

The Founders assumed that courts would operate independently of political pressures. An
independent judiciary was seen as essential for effective judicial review, providing objective
assessments of laws and executive actions based solely on constitutional merits rather than political
considerations.

Role of the Courts in Evolving Constitutional Interpretation

The Founders understood that constitutional interpretation would evolve over time. They anticipated
that courts would adapt constitutional principles to new circumstances and challenges. Judicial
review, in their view, was a vital tool for this adaptive interpretation, ensuring the Constitution
remained relevant and effective.

Limitations and Debates Surrounding Judicial Review

Early Skepticism and Variations in Expectations

Although the general expectation was that courts would exercise judicial review, some Founders and
early leaders expressed skepticism about its scope and potential overreach. Notably:

e Thomas Jefferson questioned whether courts should have the final say in constitutional
matters.

e Some believed that legislative bodies should have primary authority and that judicial review
could threaten democratic processes.

Despite these debates, the practice of judicial review became entrenched after Marbury v. Madison,
shaping the American legal landscape.

Balancing Judicial Review with Democratic Principles

Modern discussions often revolve around striking a balance between judicial authority and
democratic legitimacy. The Founders’ assumption was that courts would exercise judicial review
judiciously, respecting the will of the people as expressed through the elected branches while
safeguarding constitutional principles.



Conclusion: The Founders’ Vision of Judicial Review

Even Though Judicial Review Mentioned In The Constitution, The Founders Did Assume The Court
Would Use, it is clear that the architects of the American constitutional system envisioned courts
playing an active role in upholding the Constitution. They believed that judicial review was essential
for maintaining the rule of law, protecting individual rights, and ensuring that no branch of
government could usurp constitutional authority.

While the Constitution does not explicitly state “judicial review,” its text, combined with the
Federalist Papers and early case law like Marbury v. Madison, demonstrates that the Founders
expected courts to interpret the law and ensure that legislative and executive actions adhered to
constitutional limits. Over time, this assumption has become a cornerstone of American
constitutional law, shaping the role of the judiciary and the balance of power within the federal
government.

In essence, the Founders’ assumption was that courts would serve as vigilant guardians of the
Constitution, wielding judicial review as a vital tool to preserve the foundational principles of
American democracy.

Frequently Asked Questions

What is the significance of judicial review being mentioned in
the Constitution?

The mention of judicial review in the Constitution signifies that the judiciary has the authority to
interpret the Constitution and determine the constitutionality of laws, establishing a system of
checks and balances.

Why did the founders assume the Court would use judicial
review?

The founders assumed the Court would use judicial review because they believed the judiciary would
act as a neutral arbiter, ensuring that legislative and executive actions comply with the Constitution.

Was judicial review explicitly granted to the courts in the
Constitution?

No, judicial review was not explicitly granted; it was implied, and the landmark case Marbury v.
Madison (1803) established the Supreme Court's authority to exercise judicial review.

How did the founders' expectations influence the development
of judicial review?

The founders' expectations led to the judiciary being empowered to check legislative and executive
actions, shaping the role of courts as guardians of the Constitution.



Did the founders foresee the extent to which courts would
exercise judicial review?

Likely not entirely; while they expected courts to review laws, the broad scope and assertiveness of
judicial review evolved over time, particularly after Marbury v. Madison.

How does the assumption that courts would use judicial review
impact constitutional interpretation today?

It underscores the importance of judicial independence and the courts' role in safeqguarding
constitutional principles against potential overreach by other branches.

Are there any debates about the founders' assumptions
regarding judicial review?

Yes, some scholars argue that the founders did not fully anticipate the extent of judicial review,
leading to ongoing debates about the judiciary's power and its constitutional origins.

How does the constitutional mention of judicial review
influence modern legal challenges?

It provides a constitutional basis for courts to invalidate laws that conflict with the Constitution,
shaping contemporary legal debates and the balance of power among government branches.

Additional Resources

Judicial Review: The Unwritten Assumption of the Founders

When examining the roots of American constitutional law, one might assume that the concept of
judicial review—the power of courts to declare laws unconstitutional—was explicitly embedded
within the Constitution’s text. However, a closer look reveals that while the Constitution mentions
courts' authority and the importance of an independent judiciary, the explicit power of judicial
review was not directly stated. Instead, the Founders operated under an implicit assumption that the
courts would exercise this power. This nuanced understanding is crucial for appreciating the
evolution of constitutional interpretation and the role of the judiciary in American governance.

The Constitutional Mentions of Judicial Authority

The Constitution, ratified in 1788, established a framework of government divided into three
branches: Legislative, Executive, and Judicial. The document contains several provisions that allude
to the judiciary’s authority, but notably lacks an explicit clause granting courts the power of judicial
review.



Key Constitutional References to Judicial Power

- Article III: Establishes the judiciary as a separate branch and defines the jurisdiction of the federal
courts. It states that the judicial power extends to cases arising under the Constitution, federal laws,
and treaties, but does not explicitly state that courts can declare laws unconstitutional.

- Section 2 of Article III: Describes the scope of judicial review indirectly by granting courts the
authority to hear cases and controversies arising under the Constitution, but again, it does not
explicitly mention the power to invalidate laws.

- The Supremacy Clause (Article VI, Clause 2): Declares that the Constitution, federal laws, and
treaties are the supreme law of the land. While this implies that courts must uphold the Constitution
over conflicting laws, it does not specify the process for invalidating laws that conflict with the
Constitution.

- The Oath of Office (Article VI, Clause 3): Senators, Representatives, and federal officials swear to
support the Constitution, indicating its supreme importance but not directly assigning judicial
review to courts.

In summary: The Constitution provides the framework for judicial authority and emphasizes the
importance of the Constitution’s supremacy, but it stops short of explicitly granting courts the power
to declare legislation unconstitutional.

The Founders’ Implicit Assumption and Historical
Context

Given the lack of explicit textual authority, the question arises: what led the Founders to assume
that courts would exercise judicial review? The answer resides in the political philosophy, historical
precedents, and practical considerations that shaped the drafting of the Constitution.

Philosophical Foundations

- John Locke and the Rule of Law: The Enlightenment thinker John Locke championed the idea that
laws must conform to fundamental principles and that the judiciary plays a vital role in safeguarding
individual rights and constitutional principles. This philosophy influenced many Founders, fostering
the belief that courts should serve as guardians against unconstitutional legislation.

- The Role of the Judiciary in Colonial and State Governments: Several state courts had already
established the practice of reviewing legislation for constitutionality, and some, like the
Massachusetts Supreme Judicial Court in the early 19th century, explicitly asserted the power of
judicial review.



Historical Precedents and Early Judicial Practices

- Marbury v. Madison (1803): This landmark Supreme Court case is often cited as the origin of
judicial review in the United States. Chief Justice John Marshall’s opinion articulated that it is
“emphatically the province and duty of the judicial department to say what the law is.” While the
case was not explicitly based on a constitutional clause, it set the precedent for courts to interpret
the Constitution and invalidate laws inconsistent with it.

- State Judicial Practices: Before Marbury, some state courts had already exercised judicial review,
including reviewing legislation for constitutionality, which created a tradition that the federal courts
inherited.

The key takeaway: The Founders anticipated that courts would act as neutral interpreters and
guardians of the Constitution, based on existing legal principles and judicial practices. They did not
see this as a legislative or political act but as a judicial duty rooted in the role of the judiciary as an
independent branch.

Why Did the Founders Assume Judicial Review Would
Be Used?

Understanding why the Founders believed courts would exercise judicial review involves examining
their views on constitutional supremacy, the separation of powers, and the judiciary’s role in
maintaining constitutional order.

The Concept of Checks and Balances

- Balancing Power: The Constitution’s framers designed a system of checks and balances to prevent
any one branch from becoming too powerful. Courts, as an independent branch, were envisioned to
have the ability—and responsibility—to check legislative and executive actions that conflict with the
Constitution.

- Judicial Independence: The judiciary was intended to act as an impartial arbiter, not swayed by
political pressures. Judicial review was seen as necessary to uphold the rule of law and protect
constitutional principles against encroachments by other branches.

The Political and Practical Necessity

- Safeguarding the Constitution: The Founders recognized that without a mechanism to invalidate
unconstitutional laws, the Constitution’s authority would be undermined. They believed courts would
naturally assume this role to preserve the document’s supremacy.



- Limited Political Will: The Constitution’s language did not specify judicial review because the
Founders relied on the judiciary’s integrity and expertise. They expected courts to interpret laws in
accordance with the Constitution’s spirit and purpose.

- Historical and Legal Precedent: As mentioned earlier, existing state courts and colonial courts had

already practiced judicial review, creating a de facto expectation that the federal judiciary would do
SO.

The Role of Judicial Review in the American Political
Philosophy

- Protection of Minority Rights: The Founders saw courts as a safeguard for minority rights against
potential tyranny of the majority or legislative overreach.

- Preservation of the Constitution’s Authority: Judicial review was viewed as essential to maintain the
supremacy of the Constitution, ensuring that all laws conform to the foundational legal document.

Implications of the Founders’ Assumption

The implicit assumption that courts would use judicial review has had profound implications for
American constitutional law and government.

Evolution of Judicial Power

- Marbury v. Madison’s Establishment: The 1803 decision cemented the practice of judicial review,
transforming an assumed power into a constitutional doctrine.

- Expansion of Judicial Authority: Over time, courts have expanded their role, declaring laws
unconstitutional and shaping public policy, often aligning with the Founders’ expectation that courts
would serve as constitutional guardians.

Contemporary Debates and Criticism

- Controversies Over Judicial Activism: Critics argue that courts sometimes overstep their bounds,
exercising judicial review in ways not explicitly intended by the Founders.

- Legal and Political Challenges: The assumption that courts would exercise judicial review continues
to influence debates over the judiciary’s role in issues such as civil rights, administrative law, and
constitutional interpretation.



The Legacy of the Founders’ Assumption

- The implicit expectation has helped establish the judiciary as a co-equal branch capable of
checking the other branches.

- It underscores the importance of judicial independence and the enduring influence of legal
philosophy and precedent over constitutional text alone.

Conclusion: The Power of Assumption and
Interpretation

While the Constitution may lack an explicit clause granting courts the power of judicial review, the
Founders’ understanding and political philosophy paved the way for its practice. They operated on
the assumption that courts would recognize their role as constitutional arbiters—a role that has
since become central to American governance.

This nuanced perspective underscores that constitutional interpretation often relies less on explicit
wording and more on the understanding of constitutional principles, judicial philosophy, and
historical practice. The Founders’ implicit trust in the judiciary’s role in safeguarding the
Constitution remains a cornerstone of American constitutional law, demonstrating that sometimes,
what is left unsaid can be just as influential as what is explicitly stated.

In essence, the Founders did not explicitly mandate judicial review in the Constitution but rather
laid the groundwork for its evolution—trusting that an independent judiciary would fulfill this vital
function, thereby ensuring the enduring stability and integrity of the American constitutional system.
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