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In the complex world of corporate governance and securities regulation, the issue of insider information
remains a critical subject of debate. Recent insights from scholars Engelen and Van Liedekerkine
challenge conventional notions by proposing that insider information should fundamentally be
considered the property of shareholders and their interests. This perspective prompts a reevaluation of
existing legal frameworks and ethical considerations surrounding insider trading and information rights.
In this article, we explore their arguments, the implications for corporate transparency, and how this

view could influence future policies in securities law.

Understanding Insider Information and Its Traditional Legal

Context

What Is Insider Information?

Insider information refers to material, nonpublic information about a publicly traded company that could
influence an investor's decision to buy or sell securities. Such information is typically obtained by
corporate insiders—such as executives, directors, or employees—or by individuals with privileged

access.



Legal Framework Governing Insider Trading

Most jurisdictions, including the United States and European countries, have strict laws prohibiting
trading based on insider information. The core rationale is to promote fair markets by preventing

insiders from gaining unfair advantages:

* Fairness: Ensuring all investors have equal access to material information.

e Market Integrity: Protecting the confidence and stability of financial markets.

* Legal Penalties: Imposing sanctions on those who misuse privileged information.

Despite these regulations, the debate over who owns insider information—whether it belongs to the

corporation, shareholders, or individuals—remains ongoing.

Engelen and Van Liedekerklne’s Perspective: Insider

Information as Shareholders’ Property

The Core Argument

Engelen and Van Liedekerkine assert that insider information should be viewed as the property of
shareholders and their collective interests rather than solely belonging to individual insiders or the

corporation itself. They argue that:

e Shareholders are the ultimate owners of the company’s assets, including intangible assets like

information.



¢ Insider information, when used improperly, can undermine shareholder value and market

fairness.

* Providing shareholders with control over insider information aligns corporate governance with

shareholder interests.

Rationale Behind the Property Rights View

Their reasoning hinges on several key points:
1. Ownership of Corporate Assets: Shareholders invest capital and expect to benefit from all assets,
including information that can influence stock value.

2. Preventing Misappropriation: Viewing insider information as shareholders’ property discourages

misuse by insiders and aligns incentives toward transparency.

3. Enhancing Corporate Governance: Empowering shareholders with rights over insider information

fosters accountability and better decision-making.

Implications of the Property Rights Perspective

Legal and Regulatory Changes

If insider information is recognized as shareholders’ property, it could lead to significant shifts in legal

frameworks:



* Redefining ownership rights over corporate information assets.

¢ Establishing procedures for shareholders to access material nonpublic information.

¢ Potentially expanding shareholder influence over corporate disclosures and insider trading

policies.

Impact on Corporate Governance

This perspective promotes a more shareholder-centric approach, which might:

e Enhance transparency and accountability within companies.

¢ Encourage the adoption of governance mechanisms that safeguard shareholder rights over

sensitive information.

o Foster a culture of responsible information sharing and utilization.

Challenges and Considerations

While the idea is compelling, several challenges arise:

1. Defining Ownership Boundaries: Clarifying exactly what constitutes shareholder ownership of

insider information.



2. Balancing Confidentiality and Transparency: Ensuring corporate secrets are protected while

granting shareholders access.

3. Legal Implementation: Developing comprehensive laws that recognize and enforce these

property rights.

Case Studies and Jurisdictional Perspectives

United States

The U.S. Securities and Exchange Commission (SEC) enforces strict insider trading laws, but does not
explicitly recognize insider information as shareholders’ property. However, legal debates continue

about shareholder rights, especially in contexts like shareholder proposals and corporate disclosures.

European Union

European securities law emphasizes transparency and investor protection. Some legal scholars
advocate for stronger shareholder rights over corporate information, aligning with Engelen and Van

LiedekerkIne’s views.

Emerging Trends

Innovative legal frameworks and shareholder activism are increasingly pushing toward recognizing
broader rights over corporate information, including proposals for digital shareholder access to

nonpublic data.



Future Directions and Recommendations

Legal Reforms

To align with the property rights perspective, policymakers could consider:

¢ Establishing statutory rights for shareholders to access insider information.

¢ Implementing rules that prevent misuse of such information by insiders.

* Creating mechanisms for shareholders to enforce their rights regarding corporate information

assets.

Corporate Practices

Companies can adopt best practices such as:

¢ Developing transparent disclosure policies.

¢ Engaging shareholders in governance decisions related to information management.

¢ Using technology to facilitate secure and equitable access to material information.



Ethical Considerations

Balancing shareholders’ rights with confidentiality is crucial. Ethical frameworks should address:

1. Protection of sensitive corporate data.

2. Prevention of market manipulation.

3. Equitable treatment of all investors.

Conclusion

Engelen and Van Liedekerkine’s proposition that insider information is the property of shareholders
and theirs challenges traditional legal notions and encourages a shift toward more shareholder-centric
governance. Recognizing insider information as a collective asset of shareholders could enhance
transparency, accountability, and fairness in securities markets. However, implementing such a
paradigm shift requires careful legal reforms, corporate practices, and ethical standards to balance
transparency with confidentiality. As financial markets evolve, embracing these ideas could lead to

more equitable and efficient corporate governance, ultimately benefiting all stakeholders.
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Frequently Asked Questions

What is the core argument presented by Engelen and Van Liedekerkine
regarding insider information?

They argue that insider information should be considered the property of shareholders and their

interests, emphasizing their rights to this information for decision-making purposes.

How does the suggestion that insider information belongs to
shareholders impact corporate governance?

It reinforces the idea that shareholders have a legitimate claim to insider information, which can

influence transparency, accountability, and the ethical management of corporate data.

What legal implications arise from Engelen and Van Liedekerkine's
view that insider information is the property of shareholders?

This perspective could lead to stronger protections for shareholders' rights to information, potentially

affecting insider trading laws and regulations around information disclosure.

In what ways does this suggestion affect the responsibilities of
corporate insiders?

It underscores the obligation of insiders to prioritize shareholders' interests and possibly restrict the

misuse or unauthorized dissemination of insider information.



Are there any ethical concerns associated with considering insider
information as the property of shareholders?

Yes, ethical concerns include the potential for misuse of insider information for personal gain or unfair

advantage, raising questions about fairness and equal access among all shareholders.

How might this perspective influence future regulations on insider
trading and information disclosure?

It could lead to stricter regulations emphasizing shareholders' rights to insider information, promoting

greater transparency and potentially enhancing penalties for breaches of confidentiality.

Additional Resources
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In the complex landscape of corporate governance and securities regulation, the question of who holds
the rights to insider information remains a topic of intense debate. Recently, legal scholars Engelen
and Van Liedekerkine have articulated a provocative perspective: that insider information
fundamentally belongs to shareholders and their interests. Their assertion challenges conventional
notions of information control and raises important questions about the rights, responsibilities, and
ethical considerations surrounding insider data. This article delves into the core of their proposition,
exploring the legal foundations, implications for market integrity, and the broader debate about property

rights in corporate information.

The Legal Framework of Insider Information



Defining Insider Information

Insider information refers to material, non-public information about a company that can influence an

investor’s decision to buy or sell securities. Traditionally, regulatory frameworks such as the Securities
Act and various securities codes around the world prohibit trading based on such privileged knowledge
to ensure fair markets. The core concern is that insiders—such as executives, employees, or those with

privileged access—gain an unfair advantage.

Property Rights in Corporate Contexts

Legal doctrines typically treat information as intangible property. However, the ownership rights over
such information are often ambiguous. Courts have historically focused on the misuse or
misappropriation of information rather than the ownership rights themselves. Engelen and Van
Liedekerklne argue that, despite this ambiguity, insider information should be recognized explicitly as

the property of shareholders, aligning ownership with the ultimate beneficiaries of corporate activities.
The Shareholder's Role as the Ultimate Beneficiary

Shareholders are the residual owners of a corporation, holding rights to profits, dividends, and voting
power. The authors posit that insider information, which can significantly influence share value,
inherently serves the interests of shareholders. Consequently, they contend that such information

should be legally recognized as belonging to the shareholder base, reinforcing their central role in

corporate governance and market transparency.

The Argument for Shareholder Ownership of Insider Information

Insider Information as a Corporate Asset

Engelen and Van Liedekerkine emphasize that, much like tangible assets, information can be viewed



as a corporate asset—one that enhances the company's value and, by extension, the shareholders’

interests. They argue that:

- Ownership of Data: The company, as the primary entity generating or possessing insider information,
should hold the rights to that data.

- Shareholder Benefit: Since shareholders are the ultimate owners, the information's value translates
directly into shareholder wealth.

- Protection of Interests: Recognizing insider information as shareholder property would strengthen

protections against misuse and insider trading.

Ethical and Economic Rationale

The authors further advance an ethical argument, suggesting that information is a form of property

that, when used properly, benefits the shareholders and the broader market. They reason that:

- Fair Access: Proper recognition of ownership rights incentivizes transparent disclosure, fostering fair
markets.

- Market Efficiency: When insider information is viewed as a shareholder asset, it encourages
companies to manage and disseminate this data responsibly, improving market efficiency.

- Preventing Misappropriation: Clarifying ownership rights reduces ambiguities that often lead to illegal

insider trading or unauthorized dissemination.

Implications for Corporate Governance and Regulation

Enhancing Transparency and Accountability

If insider information is legally recognized as the property of shareholders, companies might be

compelled to develop clearer policies regarding the handling and dissemination of such data. This

could include:



- Strict Confidentiality Protocols: Ensuring insider information remains within the shareholder-approved
bounds.

- Mandatory Disclosure: Accelerating disclosure practices to align with the rights of shareholders,
minimizing information asymmetry.

- Monitoring and Enforcement: Strengthening regulatory oversight to prevent unauthorized use of

insider data.

Redefining Insider Trading Laws

The authors’ perspective could lead to a re-evaluation of insider trading laws. Currently, these laws
prohibit trading based on non-public material information, often focusing on the misuse of information

rather than ownership rights. Recognizing insider information as shareholder property might:

- Shift Legal Focus: From penalizing misuse to clarifying ownership rights.

- Require New Legal Definitions: Establishing clear legal standards for the ownership and transfer of
insider information.

- Promote Fair Access: Ensuring all shareholders, not just insiders, have equitable access to material

information.

Potential Challenges and Criticisms

While compelling, the proposition faces several challenges:

- Practical Enforcement: Determining ownership rights over specific pieces of information in real-time
could be complex.

- Balancing Confidentiality and Disclosure: Protecting sensitive corporate information while respecting
shareholder rights could create tensions.

- Market Dynamics: The fluid nature of insider information, especially with rapid digital communication,
complicates ownership claims.

- Legal Precedent: Existing securities laws and court decisions may resist such a paradigm shift

without substantial legislative reform.



Broader Impact on Corporate and Market Practices

Reconsidering Corporate Data Management

Adopting the view that insider information belongs to shareholders could incentivize companies to

reevaluate their data governance practices. This might involve:

- Enhanced Data Security: Prioritizing the safeguarding of insider information to prevent unauthorized
access.

- Structured Information Sharing: Developing protocols that align with shareholder rights while
maintaining confidentiality.

- Investing in Transparency: Embracing proactive disclosure strategies that uphold the rights of

shareholders to timely and accurate information.

Protecting Shareholder Interests in the Digital Age

In an era where information flows instantaneously and the boundaries between insiders and the public
are blurred, the ownership rights of insider information become even more critical. Recognizing these

rights could:

- Empower Shareholders: Providing them with clearer legal standing to challenge improper use or
dissemination.

- Stimulate Regulatory Innovation: Prompting regulators to craft modern rules that reflect the digital
realities of information flow.

- Support Market Integrity: By establishing clear ownership rights, markets could see increased

confidence and stability.



Conclusion: A Paradigm Shift in Corporate Information Rights

Engelen and Van Liedekerkine’s proposition that insider information is the property of shareholders
offers a fresh perspective on longstanding legal and ethical debates. By framing insider data as a
fundamental asset of the ultimate owners—shareholders—they challenge regulators, corporations, and

market participants to rethink ownership, disclosure, and fair trading practices.

While practical hurdles remain, their argument underscores the importance of aligning legal doctrines
with the realities of modern markets. Recognizing insider information as shareholders’ property could
foster greater transparency, reduce abuses, and promote equitable access to vital corporate data. As
the financial landscape continues to evolve, such innovative legal interpretations may serve as

catalysts for more robust, fair, and efficient markets—if embraced and implemented thoughtfully.
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