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One Major Distinction Between UCC And Common Law Damages Is The Use Of
"cover" And "resale." Why Do You need to understand this difference? Whether you're a
legal professional, a business owner, or a student studying commercial law, grasping how
damages are calculated under the Uniform Commercial Code (UCC) compared to common
law principles is essential. The concepts of "cover" and "resale" serve as pivotal tools in
determining damages for breach of contract, especially in the context of sale of goods. This
article delves into the nuances of these concepts, exploring their significance, application,
and the reasons why they mark a major distinction between UCC and common law
damages.

---

Understanding Damages in Contract Law

Before examining the specifics of "cover" and "resale," it’s crucial to understand the
general framework of damages in contract law.

Damages in Common Law

In traditional common law contract disputes, damages aim to put the injured party in the
position they would have been in had the contract been performed. These damages
typically include:

- Expectation damages: Compensation for the value of the benefit the non-breaching party
expected to receive.
- Consequential damages: Foreseeable damages resulting from the breach.
- Liquidated damages: Predetermined damages agreed upon within the contract.

Common law damages tend to be more rigid and are generally calculated based on the
actual loss suffered.

Damages Under UCC

The UCC, specifically Article 2 governing the sale of goods, introduces more flexible
remedies designed to promote commercial efficiency and fairness. It emphasizes the
concept of "cover" and "resale" as mechanisms to determine damages, especially when
goods are non-conforming or breach occurs.



---

The Concepts of "Cover" and "Resale"

The use of "cover" and "resale" in UCC damages represents a significant departure from
traditional common law principles. These concepts are designed to provide prompt and
practical remedies for buyers and sellers in the commercial context.

What Is "Cover"?

"Cover" is a remedy available to a buyer who has suffered damages due to a seller's breach
by purchasing substitute goods.

Definition:
Under UCC § 2-712, a buyer may recover the difference between the contract price and the
cost of cover, along with any incidental or consequential damages.

Application:
- The buyer must act in good faith and without unreasonable delay when procuring
substitute goods.
- The cover purchase should be comparable to the original contract terms.
- If the buyer chooses not to cover, damages are calculated based on the resale or other
applicable methods.

What Is "Resale"?

"Resale" is primarily a remedy for sellers who have goods that are either non-conforming or
unsold due to breach.

Definition:
Under UCC § 2-706, a seller can resell the goods and recover the difference between the
contract price and the resale price, minus expenses.

Application:
- The seller must sell the goods in a commercially reasonable manner.
- The resale can be public or private.
- If the resale results in a lower price, damages are calculated accordingly.

---

Key Differences in Damages Calculation

The reliance on "cover" and "resale" in the UCC introduces several notable differences from



common law damages.

Timing and Practicality

- UCC: Designed to provide prompt remedies, allowing buyers and sellers to mitigate
damages quickly through cover or resale.
- Common Law: Damages often require detailed proof of actual loss, which can delay
resolution.

Mitigation of Damages

- UCC: Encourages buyers to "cover" promptly to limit damages.
- Common Law: Also emphasizes mitigation but lacks the specific mechanisms of cover and
resale.

Measure of Damages

| Aspect | UCC Damages | Common Law Damages |
|---------|--------------|-------------------|
| For Buyer | Contract price + costs of cover - amount recovered from cover | Expectation
damages based on the difference between contract price and market value plus
consequential damages |
| For Seller | Contract price - resale price + expenses | Market value at time of breach minus
contract price |

---

Why Do These Differences Matter?

Understanding why the UCC emphasizes "cover" and "resale" mechanisms reveals their
importance in fostering efficient commercial transactions.

Promoting Business Efficiency

- These remedies allow parties to quickly mitigate damages without extensive litigation.
- They incentivize buyers and sellers to act promptly in breach situations.

Encouraging Fairness and Flexibility



- The remedies account for real-world commercial practices where quick action is often
necessary.
- They balance the interests of both parties by allowing alternative remedies instead of
strict expectation damages.

Reducing Litigation Costs

- By providing clear methods for calculating damages, "cover" and "resale" reduce the need
for complex proof of actual losses.
- This streamlines dispute resolution in commercial transactions.

---

Practical Examples

To better understand the practical application, consider these scenarios:

Buyer’s Perspective: A buyer contracts to purchase 1,000 units of a gadget at $10
each. The seller breaches. The buyer quickly buys similar units at $12 each (cover).
The damages are calculated as ($12 - $10) 1,000 = $2,000, plus incidental costs.

Seller’s Perspective: The seller has goods worth $8,000 but resells them at $6,000
due to a breach. The damages are $8,000 - $6,000 = $2,000, minus resale expenses.

---

Conclusion

The major distinction between UCC and common law damages hinges on the concepts of
"cover" and "resale." These mechanisms offer practical, prompt remedies tailored for the
commercial context, emphasizing efficiency, flexibility, and fairness. While common law
damages focus on precise quantification of actual losses, the UCC's approach allows parties
to mitigate damages swiftly through substitute performance. Recognizing this difference is
vital for legal practitioners, businesses, and students alike, as it shapes how breach of
contract disputes are approached and resolved within the commercial sphere.

---



Final Thoughts

Understanding the use of "cover" and "resale" in the context of UCC damages underscores
the importance of adapting legal remedies to the realities of commerce. These tools not
only facilitate swift resolution but also encourage responsible behavior and good faith
dealings among parties. As commercial transactions become increasingly complex, mastery
of these concepts remains essential for effective legal practice and business success.

Frequently Asked Questions

What is the primary distinction between UCC and
common law damages regarding the use of 'cover' and
'resale'?
The main distinction is that under the UCC, buyers can recover damages through 'cover' by
purchasing substitute goods, whereas common law damages typically focus on the
difference between contract price and market value without emphasizing 'cover' or 'resale'
mechanisms.

Why does the UCC emphasize the concepts of 'cover'
and 'resale' in damages calculation?
The UCC emphasizes 'cover' and 'resale' to promote prompt mitigation of damages by
allowing buyers to purchase substitute goods and recover the difference, thus encouraging
efficient resolution and reducing damages owed by sellers.

How does 'cover' differ from 'resale' in the context of
damages under the UCC?
'Cover' involves the buyer purchasing substitute goods to fulfill the contract, and damages
are calculated based on the cost difference, while 'resale' involves the seller reselling the
goods and recovering the difference between the resale price and the original contract
price.

Why is the use of 'cover' considered a major legal
distinction between UCC and common law damages?
Because 'cover' allows buyers to mitigate damages by obtaining substitute goods and
recover their cost difference, a remedy specific to the UCC, whereas common law damages
do not specifically incorporate this concept, relying instead on breach of contract principles.

In what situations does the distinction between 'cover'



and 'resale' become particularly relevant in contract
disputes?
This distinction is particularly relevant when a buyer seeks damages after a seller's breach,
as the availability of 'cover' can significantly affect damages calculation under the UCC,
whereas common law remedies may not provide such specific procedures.

Additional Resources
One Major Distinction Between UCC And Common Law Damages Is The Use Of "Cover" And
"Resale." Why Do You Care?

In the realm of commercial transactions, understanding the nuances of damages is crucial
for buyers and sellers alike. When disputes arise over breach of contract, the legal
remedies available can significantly influence the outcome. One of the most notable
differences between the Uniform Commercial Code (UCC) and common law contract
damages lies in the concepts of "cover" and "resale." These tools provide different
pathways for calculating damages and ensuring fair compensation, reflecting the unique
frameworks and philosophies underpinning each legal system. But why is this distinction so
vital? And how does it impact the parties involved?

This article explores the core differences between UCC and common law damages, focusing
on the roles of "cover" and "resale." By examining their origins, applications, and
implications, we aim to clarify why these concepts matter and how they shape the legal
landscape of commercial disputes.

---

Understanding the Foundations: UCC vs. Common Law

Before delving into the specifics of "cover" and "resale," it’s essential to understand the
foundational differences between the UCC and common law.

The UCC (Uniform Commercial Code):
- A standardized set of laws adopted by most U.S. states to regulate commercial
transactions.
- Primarily governs the sale of goods, emphasizing flexibility, uniformity, and consumer
protection.
- Designed to facilitate commerce by providing clear, predictable remedies for breach,
especially relevant when dealing with tangible goods.

Common Law Contracts:
- Derived from judicial decisions and legal precedents developed over centuries in English
and American law.
- Governs contracts generally, including services, real estate, and intangible assets,
alongside goods.
- Emphasizes the intent of the parties and the specific terms of the contract, often leading
to more nuanced or case-specific remedies.



The divergence in approach—statutory under the UCC versus precedent-based under
common law—sets the stage for differing damage calculations and remedies.

---

The Role of Damages in Contract Law

Damages serve as the legal remedy for breach of contract, aiming to put the injured party
in the position they would have occupied had the breach not occurred. How damages are
calculated depends on the legal framework and the specific circumstances of the breach.

Common Law Damages:
- Typically follow the principle of expectation damages, which compensate for the loss of
the bargain.
- The measure is generally the difference between the contract price and the market value
of the goods or services at the time of breach.
- Courts are cautious to prevent windfalls or punitive damages unless expressly authorized.

UCC Damages:
- Also focus on expectation damages but introduce mechanisms like "cover" to streamline
recovery.
- Encourage buyers to mitigate losses through alternative means—"cover"—which can lead
to more expedient resolutions.

The differences here are subtle but significant, especially when considering how each
system incentivizes or restricts certain remedies.

---

Deep Dive into "Cover" and "Resale": Definitions and Applications

What Is "Cover" in the UCC?

"Cover" refers to the buyer’s right to purchase substitute goods when the seller breaches
the contract. Under UCC §2-712, if the seller fails to deliver conforming goods, the buyer
can:

- Buy or contract for substitute goods in good faith and without unreasonable delay.
- Recover the difference between the cost of cover and the original contract price, plus any
incidental damages.

Why is "cover" important?
It empowers buyers to mitigate their damages efficiently by seeking alternative sources
rather than waiting for the seller to perform or pursuing damages based solely on the
original contract terms. It also simplifies the process of calculating damages—using the cost
of cover as a benchmark—making recovery more straightforward and predictable.

What Is "Resale" in the Common Law Context?

"Resale" damages come into play when the seller breaches and the buyer chooses to resell
the goods. Under common law principles, the damages are often calculated based on:



- The resale price of the goods in the open market or through private sale.
- Less the contract price, plus any incidental damages.
- The goal is to measure the loss directly attributable to the breach, reflecting the actual
market value of the goods.

Why is "resale" significant?
Resale damages promote the seller’s obligation to deliver conforming goods and provide
the buyer with a tangible measure of loss—what they could have gained from reselling the
goods themselves. It aligns with the common law focus on actual market outcomes and the
principle of restitution.

---

Key Differences in Application and Impact

| Aspect | UCC "Cover" | Common Law "Resale" |
|---------|--------------|---------------------|
| Initiation | Buyer actively seeks substitute goods | Buyer resells the goods after breach |
| Damage Calculation | Cost of cover minus contract price + incidental damages | Resale
price minus contract price + incidental damages |
| Mitigation Role | Strong emphasis; buyer must act in good faith and without unreasonable
delay | Implied; resale itself is a form of mitigation |
| Scope | Primarily used in sale of goods | Used in broader breach scenarios but also
applicable to goods |

Implications for Parties:
- Buyers under the UCC have a more flexible and proactive remedy through "cover,"
allowing them to minimize damages by quickly procuring replacement goods.
- Sellers in common law contexts face damages based on actual resale value, which may
sometimes be less predictable but closely tied to real market conditions.

---

Why Do These Differences Matter?

The distinction between "cover" and "resale" is not merely academic; it influences strategic
decision-making and risk management in commercial transactions.

For Buyers:
- The availability of "cover" under the UCC encourages prompt action to mitigate damages,
reducing potential loss.
- It provides a clear, standardized method for calculating damages, enhancing
predictability.

For Sellers:
- Understanding the resale measure under common law emphasizes the importance of
timely delivery and contract enforcement.
- It underscores that breach damages are closely tied to real market values, discouraging
delay or non-performance.

Legal and Practical Significance:



- The UCC's "cover" remedy aligns with the commercial practice of sourcing alternative
goods, making damages more predictable and facilitating smoother transactions.
- Common law's resale damages reflect a more market-based approach, emphasizing actual
loss and providing a different avenue for recovery.

---

The Broader Impact on Commercial Law and Practice

The divergence in damages remedies underscores broader philosophical differences:

- UCC's Emphasis on Fairness and Efficiency: It aims to protect buyers and promote
commerce by providing straightforward remedies that encourage prompt mitigation of
damages.
- Common Law’s Focus on Restitution and Market Reality: It emphasizes the importance of
actual market transactions, ensuring damages reflect real-world value.

Practically, parties need to understand which legal framework applies—often dictated by
the nature of the transaction and jurisdiction—to effectively manage risks and pursue
remedies.

---

Real-World Examples and Case Law

Example 1: UCC "Cover" in Action
A buyer contracts to purchase 1,000 units of a component. The seller breaches, failing to
deliver. The buyer locates a similar supplier and purchases the goods at a higher price.
Under UCC §2-712, the buyer can recover the difference between the cover price and the
original contract price, plus incidental damages, providing a clear path to recovery.

Example 2: Resale Damages under Common Law
A retailer orders a batch of clothing from a manufacturer. The manufacturer breaches the
contract. The retailer resells the clothing at a lower price than the original contract. The
damages are calculated based on the resale price minus the original contract price,
reflecting the actual loss incurred.

Case Law Highlight:
- Pacific Vegetable Oil Corp. v. M. S. K. Co. (1958) clarified how resale damages are
calculated under common law, emphasizing the importance of the resale market’s fairness
and availability.
- Crestwood Industries, Inc. v. Dwyer (1964) exemplified the use of "cover" under the UCC,
demonstrating how buyers can mitigate damages through prompt procurement of
substitute goods.

---

Conclusion: Why Is This Distinction So Critical?

The difference between "cover" and "resale" in damages is a cornerstone of understanding
how breach remedies function in different legal contexts. It reflects broader



philosophies—whether favoring flexibility and efficiency (UCC) or market-based, actual loss
measurement (common law). For legal practitioners, businesses, and consumers, grasping
these distinctions is vital for effective risk management, contract drafting, and dispute
resolution.

In a rapidly evolving commercial environment, knowing when and how to invoke "cover" or
"resale" remedies can mean the difference between a favorable outcome and significant
financial loss. As such, understanding these concepts is not just an academic exercise but a
practical necessity in the world of commerce.

---

In summary, the use of "cover" under the UCC and "resale" under common law reflects
distinct approaches to remedying breach, each suited to different transactional realities.
Recognizing these differences empowers parties to navigate contractual disputes more
effectively, ensuring fair compensation and fostering trust in commercial exchanges.
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