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UNDERSTANDING THE FIRST AMENDMENT OF THE UNITED STATES CONSTITUTION IS ESSENTIAL FOR GRASPING THE DELICATE
BALANCE BETWEEN RELIGIOUS FREEDOM AND GOVERNMENT AUTHORITY. T WO FUNDAMENTAL COMPONENTS OF THIS
AMENDMENT—THE ESTABLISHMENT CLAUSE AND THE FREE EXERCISE CLAUSE—SERVE AS CORNERSTONES IN PROTECTING
RELIGIOUS LIBERTIES WHILE DELINEATING THE LIMITS OF GOVERNMENT INTERVENTION. THIS ARTICLE EXPLORES THESE CLAUSES IN
DETAIL, COMPARING THEIR SCOPE, APPLICATIONS, AND HOW CONGRESS CAN ACT WITHIN OR BEYOND THEIR BOUNDARIES. BY
EXAMINING THEIR DEFINITIONS, LEGAL INTERPRETATIONS, AND REAL-WORLD IMPLICATIONS, READERS WILL GAIN A COMPREHENSIVE
UNDERSTANDING OF HOW THESE CLAUSES WORK TOGETHER TO SHAPE RELIGIOUS FREEDOM IN THE UNITED STATES.

OVERVIEW OF THE FIRST AMENDMENT: ESTABLISHMENT AND FREE EXERCISE
CLAUSES

THe FIRsT AMENDMENT TO THE U.S. CONSTITUTION STATES:
“CONGRESS SHALL MAKE NO LAW RESPECTING AN ESTABLISHMENT OF RELIGION, OR PROHIBITING THE FREE EXERCISE THEREOF.”

THIS SUCCINCT LANGUAGE ENCAPSULATES TWO PIVOTAL PRINCIPLES:

- THE ESTABLISHMENT CLAUSE: PREVENTS THE GOVERNMENT FROM ESTABLISHING AN OFFICIAL RELIGION OR FAVORING ONE
RELIGION OVER ANOTHER.

- THe Free Exercise CLAUSE: PROTECTS INDIVIDUALS' RIGHTS TO PRACTICE THEIR RELIGION FREELY WITHOUT UNDUE
INTERFERENCE FROM THE GOVERNMENT.

ALTHOUGH THESE CLAUSES ARE PART OF THE SAME AMENDMENT, THEY SERVE DIFFERENT PURPOSES AND SOMETIMES OPERATE IN
TENSION WITH EACH OTHER. [UNDERSTANDING THEIR NUANCES IS CRITICAL IN ANALYZING LEGAL CASES AND LEGISLATIVE ACTIONS
INVOLVING RELIGION.

THe EsTABLISHMENT CLAUSE: PREVENTING GOVERNMENT ENDORSEMENT OF
RELIGION

DeFINITION AND PURPOSE

THE ESTABLISHMENT CLAUSE PROHIBITS THE GOVERNMENT FROM ESTABLISHING AN OFFICIAL RELIGION OR FAVORING ONE RELIGION
OVER OTHERS. |TS PRIMARY PURPOSE IS TO MAINTAIN A SEPARATION OF CHURCH AND STATE, ENSURING RELIGIOUS NEUTRALITY
IN GOVERNMENT ACTIONS AND POLICIES.

LeGAL INTERPRETATIONS AND LANDMARK CASES

OVER TIME, COURTS HAVE INTERPRETED THE EsTABLISHMENT CLAUSE THROUGH VARIOUS TESTS AND STANDARDS, INCLUDING:

o THe LEMON TEST: ESTABLISHED IN LEMON V. KURTZMAN (197 1), THIS TEST ASSESSES WHETHER A GOVERNMENT
ACTION VIOLATES THE ESTABLISHMENT CLAUSE BASED ON THREE CRITERIA!



o THE ACTION MUST HAVE A SECULAR PURPOSE.
o THE PRIMARY EFFECT MUST NEITHER ADVANCE NOR INHIBIT RELIGION.

© THE ACTION MUST NOT RESULT IN EXCESSIVE GOVERNMENT ENTANGLEMENT WITH RELIGION.

® THE ENDORSEMENT TEST: DETERMINES WHETHER A GOVERNMENT ACTION APPEARS TO ENDORSE OR DISAPPROVE OF
RELIGION, THUS POTENTIALLY COERCING BELIEF.

o THE CoErCION TEST: FOCUSES ON WHETHER THE GOVERNMENT’S ACTIONS COERCE INDIVIDUALS TO PARTICIPATE IN
RELIGIOUS ACTIVITIES OR BELIEFS.

NOTABLE CASES INCLUDE:

- ENGEL V. VITALE (1962): THE SuPReME COURT RULED SCHOOL-SPONSORED PRAYER UNCONSTITUTIONAL , EMPHASIZING
THAT GOVERNMENT CANNOT ENDORSE RELIGION.

- LemoN v. KURTZMAN (197 1): ESTABLISHED THE LEMON TEST AS A STANDARD FOR EVALUATING ESTABLISHMENT CLAUSE
ISSUES.

- SANTA FE INDEPENDENT ScHooL DisTrICT v. Do (2000): HELD THAT STUDENT-LED PRAYERS AT SCHOOL EVENTS VIOLATE
THE ESTABLISHMENT CLAUSE.

CoNGRESS’s RoLE AND LIMITATIONS

CONGRESS CAN ENACT LAWS THAT ARE CONSISTENT WITH THE ESTABLISHMENT CLAUSE, SUCH AS PROVIDING FOR RELIGIOUS
ACCOMMODATION OR FUNDING FOR RELIGIOUS SCHOOLS UNDER CERTAIN CONDITIONS. HO\X/EVER, CONGRESS CANNOT PASS
LAWS THAT ESTABLISH RELIGION OR FAVOR ONE OVER ANOTHER. EXAMPLES INCLUDE:

- FUNDING RELIGIOUS SCHOOLS: CONGRESS CAN ALLOCATE FUNDS FOR SECULAR PURPOSES, BUT DIRECT FUNDING FOR RELIGIOUS
ACTIVITIES IS RESTRICTED.

- RELIGIOUS DISPLAYS: ERECTING RELIGIOUS SYMBOLS ON PUBLIC PROPERTY MUST PASS THE LEMON TEST OR OTHER JUDICIAL
SCRUTINY TO AVOID VIOLATING THE ESTABLISHMENT CLAUSE.

- LEGISLATION PROMOTING RELIGION: ANY LAW THAT EXCESSIVELY ENTANGLES GOVERNMENT WITH RELIGION OR ENDORSES
RELIGION RISKS BEING STRUCK DOWN.

THe Free Exercise CLAUSE: PROTECTING RELIGIOUS PRACTICE

DerFINITION AND PURPOSE

THe FrRee ExerciseE CLAUSE SAFEGUARDS INDIVIDUALS’ RIGHTS TO HOLD RELIGIOUS BELIEFS AND TO PARTICIPATE IN RELIGIOUS
PRACTICES WITHOUT GOVERNMENT INTERFERENCE, AS LONG AS THOSE PRACTICES DO NOT VIOLATE PUBLIC SAFETY OR OTHER
COMPELLING INTERESTS.

LeGAL STANDARDS AND CASES

THE SCOPE OF FREE EXERCISE RIGHTS HAS BEEN CLARIFIED THROUGH SEVERAL LANDMARK RULINGS:

- ReynoLDs V. UNITED STATES (187 9): RECOGNIZED THAT RELIGIOUS PRACTICES CANNOT JUSTIFY ILLEGAL ACTIVITY, SUCH
AS POLYGAMY.

- EMPLOYMENT Division v. SMITH (1990): HELD THAT NEUTRAL LAWS OF GENERAL APPLICABILITY DO NOT VIOLATE THE FREE
ExerciSe CLAUSE, EVEN IF THEY INCIDENTALLY BURDEN RELIGIOUS PRACTICES.



- BURWELL V. Hoeey Losey STores, INc. (2014): ALLOWED FOR-PROFIT CORPORATIONS TO DENY CONTRACEPTIVE
COVERAGE BASED ON RELIGIOUS OBJECTIONS, UNDER THE RELIGIOUS FREEDOM RESTORATION ACT (RFRA).

LiMITs oN THE FRee Exercise CLAUSE

WHILE THE FREE EXERCISE CLAUSE PROVIDES SIGNIFICANT PROTECTIONS, THEY ARE NOT ABSOLUTE. LIMITATIONS INCLUDE:

- LAWS THAT SERVE A COMPELLING GOVERNMENT INTEREST AND ARE NARROWLY TAILORED (STRICT SCRUTINY).
- RESTRICTIONS ON PRACTICES THAT VIOLATE PUBLIC SAFETY, HEALTH, OR MORALS.
- CASES WHERE RELIGIOUS PRACTICES CONFLICT WITH OTHER RIGHTS OR LAWS, SUCH AS ANTI-DISCRIMINATION STATUTES.

CoNGRESS’s RoLE AND ACTIONS

CONGRESS CAN PASS LEGISLATION THAT PROTECT RELIGIOUS PRACTICES, SUCH AS THE RELIGIOUS FREEDOM RESTORATION ACT
(RFRA), WHICH RESTORES THE STANDARD THAT LAWS BURDENING RELIGIOUS EXERCISE MUST SERVE A COMPELLING GOVERNMENT
INTEREST AND BE THE LEAST RESTRICTIVE MEANS.

HowEeVER, CONGRESS MUST ENSURE THAT LAWS DO NOT INFRINGE UPON RIGHTS PROTECTED UNDER THE FREE EXERCISE CLAUSE.
FOR EXAMPLE:

- ENACTING LAWS THAT PROHIBIT SPECIFIC RELIGIOUS PRACTICES WITHOUT A COMPELLING REASON MAY VIOLATE THE FREE
Exercise CLAUSE.

- CONVERSELY, LAWS THAT ARE NEUTRAL AND GENERALLY APPLICABLE, EVEN IF THEY INCIDENTALLY BURDEN RELIGIOUS
PRACTICES, ARE TYPICALLY PERMISSIBLE POST-EMPLOYMENT DIVISION V. SMITH.

CoMPARISON OF ESTABLISHMENT AND FRee Exercise CLAUSES

| AspecT | EsTaBLISHMENT CLAUSE | FREE Exercise CLAUSE |

o=t

| PURPOSE | PREVENT GOVERNMENT FROM ESTABLISHING OR FAVORING RELIGION | PROTECT INDIVIDUALS’ RIGHTS TO RELIGIOUS
BELIEFS AND PRACTICES |

| Focus | GOVERNMENT ACTIONS AND POLICIES | INDIVIDUAL RIGHTS AND RELIGIOUS PRACTICES |

| STANDARD TESTS | LEMON TEST, ENDORSEMENT TEST, COERCION TEST | STRICT SCRUTINY, NEUTRALITY, COMPELLING
INTEREST |

| Key CASES | ENGEL V. VITALE, LEMON V. KURTZMAN, SANTA FE V. DOE | REYNOLDS V. UNITED STATES, EMPLOYMENT
Division v. SMITH, Hoesy Lossy |

| LimTATIONS ON CONGRESS | CANNOT ESTABLISH RELIGION OR FAVOR ONE | CAN BE LIMITED IF RELIGIOUS PRACTICE CONFLICTS
WITH PUBLIC SAFETY OR LAWS |

How ConGRrReESS CAN LEGALLY NAVIGATE THeSe CLAUSES

CONGRESS PLAYS A VITAL ROLE IN SHAPING LAWS THAT RESPECT BOTH CLAUSES, BALANCING RELIGIOUS FREEDOM WITH
GOVERNMENTAL INTERESTS. HERE ARE WAYS CONGRESS CAN ACT ACCURATELY WITHIN THE LEGAL FRAMEW ORK:

1. ENACT NeUTRAL LAWS OF GENERAL APPLICABILITY: LAWS THAT DO NOT TARGET SPECIFIC RELIGIONS AND ARE APPLIED
UNIFORMLY ARE LESS LIKELY TO VIOLATE THE FREE ExErcCISE CLAUSE.

2. IMPLEMENT RELIGIOUS ACCOMMODATIONS: PROVIDE EXEMPTIONS OR ACCOMMODATIONS FOR RELIGIOUS PRACTICES
WHERE FEASIBLE, SUCH AS SABBATH CONSIDERATIONS OR RELIGIOUS DRESS.

3. ENSURE SEPARATION OF CHURCH AND STATE: AVOID LAWS OR POLICIES THAT ENDORSE OR FUND RELIGIOUS ACTIVITIES,



MAINTAINING NEUTRALITY TO COMPLY WITH THE ESTABLISHMENT CLAUSE.

4. Use SCRUTINY STANDARDS APPROPRIATELY: W/ HEN PASSING LEGISLATION THAT MAY IMPACT RELIGIOUS PRACTICES
APPLY STRICT SCRUTINY TO ENSURE LAWS SERVE A COMPELLING INTEREST WITHOUT UNNECESSARILY BURDENING
RELIGIOUS EXERCISE.

/

5. CONSULT LEGAL PRECEDENTS: STAY ALIGNED WITH SUPREME COURT RULINGS AND JUDICIAL INTERPRETATIONS TO
AVOID UNCONSTITUTIONAL LAWS.

CONCLUSION: STRIKING THE BALANCE

AN ACCURATE COMPARISON OF THE ESTABLISHMENT AND FREE EXERCISE CLAUSES REVEALS THEIR COMPLEMENTARY ROLES IN
SAFEGUARDING RELIGIOUS LIBERTY AND MAINTAINING GOVERNMENT NEUTRALITY. CONGRESS CAN ACT WITHIN THESE BOUNDARIES
BY CRAFTING LAWS THAT RESPECT RELIGIOUS FREEDOMS WHILE ENSURING THAT THE GOVERNMENT DOES NOT ENDORSE OR
ESTABLISH RELIGION. THE EVOLVING JUDICIAL LANDSCAPE CONTINUES TO INTERPRET THESE CLAUSES, EMPHASIZING THE
IMPORTANCE OF A BALANCED APPROACH THAT RESPECTS INDIVIDUAL RIGHTS AND PROMOTES A SECULAR, INCLUSIVE SOCIETY.

(UNDERSTANDING THESE CLAUSES HELPS CITIZENS AND LAWMAKERS NAVIGATE COMPLEX ISSUES INVOLVING RELIGION AND
GOVERNMENT, ENSURING THAT RIGHTS ARE PROTECTED WITHOUT OVERREACH. AS SOCIETAL VALUES AND LEGAL
INTERPRETATIONS DEVELOP, SO TOO DOES THE IMPORTANCE OF MAINTAINING THIS BALANCE——UPHOLDING THE FOUNDATIONAL
PRINCIPLES OF RELIGIOUS FREEDOM ENSHRINED IN THE FIRST AMENDMENT.

FREQUENTLY ASkeD QUESTIONS

\WHAT IS THE PRIMARY DIFFERENCE BETWEEN THE ESTABLISHMENT CLAUSE AND THE FREE
Exercise CLAUSE?

THE ESTABLISHMENT CLAUSE PROHIBITS THE GOVERNMENT FROM ESTABLISHING AN OFFICIAL RELIGION OR FAVORING ONE RELIGION
OVER ANOTHER, WHILE THE Free Exercise CLAUSE PROTECTS INDIVIDUALS' RIGHTS TO PRACTICE THEIR RELIGION FREELY
WITHOUT GOVERNMENT INTERFERENCE.

How poes CONGRESS'S POWER RELATE TO THE ESTABLISHMENT AND FREE EXERCISE
CLAUSES?

CONGRESS IS RESTRICTED FROM PASSING LAWS THAT ESTABLISH A RELIGION OR PROHIBIT FREE EXERCISE, ENSURING BOTH
CLAUSES SERVE AS LIMITS ON CONGRESSIONAL AUTHORITY REGARDING RELIGIOUS MATTERS.

CAN CONGRESS PASS LAWS THAT FAVOR CERTAIN RELIGIONS UNDER THE
EsTABLISHMENT CLAUSE?

NO/ CONGRESS CANNOT PASS LAWS THAT FAVOR OR ENDORSE SPECIFIC RELIGIONS, AS THIS WOULD VIOLATE THE
EsTABLISHMENT CLAUSE.

DoEes THE FrRee EXErCISE CLAUSE ALLOW CONGRESS TO RESTRICT RELIGIOUS
PRACTICES?

YEs, THE FRee ExercISE CLAUSE ALLOWS CONGRESS TO RESTRICT RELIGIOUS PRACTICES IF SUCH RESTRICTIONS ARE
GENERALLY APPLICABLE AND SERVE A COMPELLING GOVERNMENT INTEREST, AS ESTABLISHED IN THE SHERBERT AND EMPLOYMENT
DIVISION V. SMITH CASES.



Is IT ACCURATE TO SAY THAT CONGRESS HAS MORE AUTHORITY UNDER THE FREE
Exercise CLAUSE THAN THE ESTABLISHMENT CLAUSE?

NO, CONGRESS'S AUTHORITY IS LIMITED BY BOTH CLAUSES; IT CANNOT ESTABLISH RELIGION NOR UNDULY RESTRICT FREE
EXERCISE, BUT THE CLAUSES SERVE AS DIFFERENT PROTECTIONS AGAINST GOVERNMENT ACTIONS AFFECTING RELIGION.

How po THE ESTABLISHMENT AND FREE EXERCISE CLAUSES WORK TOGETHER TO
PROTECT RELIGIOUS FREEDOM?

THEY WORK TOGETHER BY PREVENTING THE GOVERNMENT FROM ENDORSING OR SUPPORTING RELIGION (ESTABLISHMENT CLAUSE)
AND ENSURING INDIVIDUALS CAN FREELY PRACTICE THEIR RELIGION WITHOUT INTERFERENCE (FREE EXERCISE CLAUSE), THUS
MAINTAINING A BALANCE OF RELIGIOUS LIBERTY.

\WHAT IS THE IMPACT oF SUPREME COURT RULINGS ON CONGRESS'S ABILITY TO
REGULATE RELIGIOUS ACTIVITIES?

SupreMe COURT RULINGS HAVE SET LIMITS oN CONGRESS'S ABILITY TO REGULATE RELIGIOUS ACTIVITIES, ENSURING THAT
LAWS DO NOT VIOLATE THE ESTABLISHMENT OR FREE EXERCISE CLAUSES, THEREBY PROTECTING RELIGIOUS LIBERTY WHILE
ALLOWING CERTAIN RESTRICTIONS FOR COMPELLING INTERESTS.

ADDITIONAL RESOURCES

ESTABLISHMENT AND FREE EXERCISE CLAUSE: AN EXPERT ANALYSIS OF CONSTITUTIONAL PROTECTIONS FOR RELIGION

UNDERSTANDING THE UNITED STATES CONSTITUTION’S APPROACH TO RELIGIOUS FREEDOM IS FUNDAMENTAL TO GRASPING THE
NATION’S LEGAL AND CULTURAL LANDSCAPE. CENTRAL TO THIS DISCUSSION ARE THE ESTABLISHMENT CLAUSE AND THE FREE
ExerciSE CLAUSE—TWO PIVOTAL PROVISIONS EMBEDDED IN THE FIRST AMENDMENT. W/HILE BOTH SERVE TO PROTECT
RELIGIOUS LIBERTY, THEY DO SO IN DISTINCT WAYS, OFTEN LEADING TO NUANCED DEBATES AND LEGAL INTERPRETATIONS. THis
ARTICLE OFFERS AN IN-DEPTH, EXPERT-LEVEL COMPARISON OF THESE CLAUSES, EMPHASIZING WHAT CONGRESS CAN AND CANNOT
DO UNDER EACH, AND CLARIFYING THEIR ROLES WITHIN AMERICAN CONSTITUTIONAL LAW.

OVERVIEW OF THE FIRST AMENDMENT’S RELIGIOUS PROTECTIONS

THe FIRsT AMENDMENT TO THE U.S. CONSTITUTION, RATIFIED IN 179 1, ENSHRINES THE FUNDAMENTAL RIGHTS OF INDIVIDUALS
REGARDING RELIGION AND EXPRESSION. TS RELEVANT SECTIONS STATE:

> “CONGRESS SHALL MAKE NO LAW RESPECTING AN ESTABLISHMENT OF RELIGION, OR PROHIBITING THE FREE EXERCISE THEREOF...”
THIS SUCCINCT LANGUAGE INTRODUCES TWO CRITICAL CLAUSES:

- THe EsTABLISHMENT CLAUSE
- THe Free Exercise CLAUSE

TOGETHER, THESE CLAUSES AIM TO BALANCE THE GOVERNMENT’S ROLE IN RELIGION—PREVENTING FAVORITISM OR
INTERFERENCE—AND SAFEGUARDING INDIVIDUALS’ RIGHTS TO RELIGIOUS PRACTICE AND BELIEF.



THE ESTABLISHMENT CLAUSE: PREVENTING GOVERNMENT ENDORSEMENT OF
RELIGION

DerFINITION AND PURPOSE

THE EsTABLISHMENT CLAUSE EXPLICITLY PROHIBITS CONGRESS FROM ESTABLISHING AN OFFICIAL RELIGION OR FAVORING ONE
RELIGION OVER ANOTHER. | TS PRIMARY PURPOSE IS TO MAINTAIN THE SEPARATION OF CHURCH AND STATE, ENSURING THAT
GOVERNMENT ACTIONS DO NOT ENDORSE OR SUPPORT RELIGIOUS INSTITUTIONS OR DOCTRINES.

KEY POINTS INCLUDE:
- ProHIBITION OF AN OFFICIAL STATE RELIGION: CONGRESS CANNOT DECLARE A NATIONAL RELIGION NOR FUND RELIGIOUS
ACTIVITIES.

- PREVENTION OF FAVORITISM: LAWS OR POLICIES CANNOT PRIVILEGE ONE FAITH TRADITION OVER OTHERS.
- MAINTAINING RELIGIOUS NEUTRALITY: GOVERNMENT MUST REMAIN NEUTRAL WITH RESPECT TO RELIGION.

LEGAL INTERPRETATIONS AND LIMITS

THROUGHOUT U.S. HISTORY, COURTS HAVE CLARIFIED WHAT CONSTITUTES A VIOLATION OF THE EsTABLISHMENT CLAUSE:

- LEMON TEST: ESTABLISHED IN LEMON V. KURTZMAN (197 1), THIS THREE-PRONG TEST DETERMINES WHETHER A GOVERNMENT
ACTION VIOLATES THE CLAUSE:

1. THE ACTION MUST HAVE A SECULAR LEGISLATIVE PURPOSE.

2. ITS PRINCIPAL OR PRIMARY EFFECT MUST NEITHER ADVANCE NOR INHIBIT RELIGION.

3. T MUST NOT FOSTER AN EXCESSIVE GOVERNMENT ENTANGLEMENT WITH RELIGION.

- ENDORSEMENT AND COERCION TESTS: MORE RECENT JURISPRUDENCE EMPHASIZES WHETHER GOVERNMENT ACTIONS COULD BE
PERCEIVED AS ENDORSING RELIGION OR COERCING INDIVIDUALS TO PARTICIPATE IN RELIGIOUS ACTIVITIES.

WHAT CoNGResS CAN Do UNDER THE ESTABLISHMENT CLAUSE:

- ENACT LAWS THAT ARE SECULAR IN PURPOSE AND DO NOT PROMOTE RELIGION.

- PROVIDE GENERAL BENEFITS THAT ARE NEUTRAL TOWARD RELIGION (E.G., PUBLIC EDUCATION, INFRASTRUCTURE).
- SUPPORT RELIGIOUS INSTITUTIONS THROUGH NON-RELIGIOUS MEANS, SUCH AS GRANTS FOR SECULAR ACTIVITIES.
WHAT ConNGress CanNoT Do:

- PASS LAWS THAT FAVOR ONE RELIGION OVER OTHERS OR PROMOTE RELIGIOUS DOCTRINE.

- ESTABLISH AN OFFICIAL CHURCH OR RELIGIOUS HIERARCHY.
- USE PUBLIC FUNDS TO SUPPORT RELIGIOUS ACTIVITIES THAT HAVE A RELIGIOUS PURPOSE.

THe Free Exercise CLAUSE: PROTECTING RELIGIOUS PRACTICE

DeFINITION AND PURPOSE

THe Free Exercise CLAUSE SAFEGUARDS INDIVIDUALS® RIGHTS TO HOLD RELIGIOUS BELIEFS AND ENGAGE IN RELIGIOUS PRACTICES
WITHOUT UNDUE INTERFERENCE FROM THE GOVERNMENT. |TS CORE PRINCIPLE IS THAT INDIVIDUALS CAN FREELY EXERCISE THEIR



RELIGION, SUBJECT TO LIMITED EXCEPTIONS.
KEY POINTS INCLUDE:

- PROTECTION OF BELIEFS AND PRACTICES: THE CLAUSE COVERS BOTH BELIEF (WHICH IS ABSOLUTE) AND CONDUCT (WHICH
CAN BE LIMITED).

- PROTECTION FROM GOVERNMENT INTERFERENCE: LAWS CANNOT ARBITRARILY BURDEN OR INHIBIT RELIGIOUS PRACTICES.

- LIMITATIONS AND EXCEPTIONS: THE GOVERNMENT CAN RESTRICT RELIGIOUS CONDUCT IF THERE IS A COMPELLING INTEREST AND
THE RESTRICTION IS THE LEAST RESTRICTIVE MEANS.

LEGAL INTERPRETATIONS AND LIMITS

COURTS HAVE DEVELOPED STANDARDS TO EVALUATE CONFLICTS BETWEEN RELIGIOUS PRACTICE AND GOVERNMENT REGULATION:

- SHERBERT TEST (STRICT SCRUTINY): FOR LAWS THAT SUBSTANTIALLY BURDEN RELIGIOUS EXERCISE, THE GOVERNMENT MUST
DEMONSTRATE A COMPELLING INTEREST AND THAT THE LAW IS THE LEAST RESTRICTIVE MEANS OF ACHIEVING THAT INTEREST.
(FrRoM SHERBERT V. VERNER, 1963)

- REYNOLDS AND SUBSEQUENT CASES: RECOGNIZE THAT CERTAIN RELIGIOUS PRACTICES MAY BE LIMITED IF THEY CONFLICT WITH
PUBLIC SAFETY OR ORDER.

- RECENT DEVELOPMENTS: THE SUPREME COURT HAS CLARIFIED THAT NEUTRAL LAWS OF GENERAL APPLICABILITY DO NOT
VIOLATE THE FREE ExERCISE CLAUSE, EVEN IF THEY INCIDENTALLY BURDEN RELIGIOUS PRACTICE (E.G., EMPLOYMENT DIVISION V.
SMITH, 1990).

WHAT CoNGRess CAN Do UNDER THE Free Exercise CLAUSE:

- ENACT LAWS THAT ARE NEUTRAL AND GENERALLY APPLICABLE.

- LIMIT RELIGIOUS PRACTICES IF DOING SO SERVES A COMPELLING GOVERNMENT INTEREST.

- EXEMPT INDIVIDUALS OR GROUPS FROM LAWS THAT IMPOSE A SUBSTANTIAL BURDEN ON RELIGIOUS EXERCISE, PROVIDED THE
EXEMPTION DOES NOT UNDERMINE THE LAW’S PURPOSE.

WHAT CoNGRess CaNnoT Do:

- PASS LAWS THAT TARGET SPECIFIC RELIGIOUS PRACTICES OR BELIEFS UNLESS THEY SERVE A COMPELLING GOVERNMENT
INTEREST.

- PENALIZE INDIVIDUALS FOR HOLDING RELIGIOUS BELIEFS.

- ENFORCE RESTRICTIONS THAT IMPOSE AN UNDUE BURDEN ON RELIGIOUS EXERCISE WITHOUT SUFFICIENT JUSTIFICATION.

CoMPARISON SUMMARY: ESTABLISHMENT VS. FRee Exercise CLAUSE

TO CLARIFY THE DISTINCTIONS AND INTERSECTIONS, CONSIDER THE FOLLOWING COMPARISON:

| AspecT | EsTABLISHMENT CLAUSE | FREE Exercise CLAUSE |

e . |

| PRIMARY FOCUS | PREVENT GOVERNMENT FROM ENDORSING OR ESTABLISHING RELIGION | PROTECT INDIVIDUALS’ RIGHTS TO
PRACTICE THEIR RELIGION FREELY |

| ScoPE | LIMITS GOVERNMENT ACTIONS THAT FAVOR OR ENDORSE RELIGION | LIMITS GOVERNMENT INTERFERENCE IN RELIGIOUS
PRACTICES AND BELIEFS |

| LeGAL TeSTS | LEMON TEST, ENDORSEMENT, COERCION TESTS | SHERBERT TEST, SMITH TEST, STRICT SCRUTINY FOR BURDENS
ON CONDUCT |

| Congress CAN | ENACT SECULAR LAWS, AVOID RELIGIOUS FAVORITISM | ENACT NEUTRAL LAWS, ACCOMMODATE RELIGIOUS
PRACTICES UNLESS COMPELLING INTEREST EXISTS

| Congress CANNOT | ESTABLISH RELIGION, FAVOR ONE FAITH, FUND RELIGIOUS ACTIVITIES FOR RELIGIOUS PURPOSES | PENALIZE
RELIGIOUS BELIEFS, RESTRICT RELIGIOUS CONDUCT UNLESS JUSTIFIED |



PrRACTICAL IMPLICATIONS AND CONTEMPORARY DEBATES

THE INTERACTION BETWEEN THESE CLAUSES IS OFTEN AT THE HEART OF LEGAL DISPUTES, ESPECIALLY REGARDING ISSUES LIKE
PUBLIC FUNDING FOR RELIGIOUS SCHOOLS, RELIGIOUS EXEMPTIONS FROM LAWS, AND GOVERNMENT DISPLAYS OF RELIGIOUS
SYMBOLS.

ReceNnT CASES AND TRENDS:

- ReLiclous ExXeMPTIONS: THE SUPREME COURT HAS INCREASINGLY UPHELD RELIGIOUS EXEMPTIONS, EMPHASIZING THE
IMPORTANCE OF FREE EXERCISE PROTECTIONS.

- SEPARATION OF CHURCH AND STATE: DEBATES PERSIST OVER GOVERNMENT FUNDING FOR FAITH-BASED INITIATIVES, RELIGIOUS
DISPLAYS ON PUBLIC PROPERTY, AND RELIGIOUS LIBERTY LEGISLATION.

- BALANCING INTERESTS: COURTS CONTINUALLY GRAPPLE WITH BALANCING RELIGIOUS FREEDOMS AGAINST OTHER SOCIETAL
INTERESTS, SUCH AS PUBLIC SAFETY, HEALTH, AND NONDISCRIMINATION.

CoNGRESS’s RoLE:

- CONGRESS CAN PASS LAWS THAT SUPPORT RELIGIOUS LIBERTY, SUCH AS THE RELIGIOUS FREEDOM RESTORATION ACT
(RFRA), WHICH SEEKS TO RESTORE THE SHERBERT TEST’S PROTECTIONS.

- HOWEVER, SUCH LAWS ARE SUBJECT TO CONSTITUTIONAL SCRUTINY, ESPECIALLY IF THEY INFRINGE UPON THE ESTABLISHMENT
CLAUSE OR VIOLATE PRINCIPLES OF NEUTRALITY.

CoNcLUSION

THE ESTABLISHMENT AND FREE EXERCISE CLAUSES SERVE AS TWO PILLARS OF RELIGIOUS LIBERTY IN THE UNITED STATES, EACH
WITH DISTINCT YET INTERCONNECTED ROLES. THE ESTABLISHMENT CLAUSE RESTRICTS CONGRESS FROM ESTABLISHING OR
FAVORING RELIGION, SAFEGUARDING THE SEPARATION OF CHURCH AND STATE. CONVERSELY, THE Free Exercise CLAUSE
ENSURES INDIVIDUALS CAN PRACTICE THEIR RELIGION FREELY, BARRING RESTRICTIONS UNLESS JUSTIFIED BY COMPELLING
GOVERNMENTAL INTERESTS.

IN SUMMARY:

- CONGRESS CAN ENACT SECULAR LAWS, AVOID FAVORITISM, AND ACCOMMODATE RELIGIOUS PRACTICES UNLESS DOING SO
CONFLICTS WITH A COMPELLING GOVERNMENT INTEREST.

- CONGRESS CANNOT ESTABLISH RELIGION, FAVOR ONE FAITH OVER ANOTHER, OR UNDULY BURDEN RELIGIOUS EXERCISE WITHOUT
SUFFICIENT JUSTIFICATION.

(UNDERSTANDING THESE CLAUSES IS VITAL FOR INTERPRETING CURRENT LEGAL DEBATES AND FOR SAFEGUARDING THE DELICATE
BALANCE BETWEEN RELIGIOUS FREEDOM AND GOVERNMENTAL AUTHORITY. AS AMERICAN SOCIETY EVOLVES, SO TOO WILL THE
LEGAL INTERPRETATIONS OF THESE FOUNDATIONAL PROTECTIONS, MAKING ONGOING VIGILANCE AND SCHOLARSHIP ESSENTIAL FOR
PRESERVING RELIGIOUS LIBERTY WITHIN THE CONSTITUTIONAL FRAMEW ORK.
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