An Example Of A Reserved Power To The
States By The 10th Amendment Is The Power
To Make Foreign Treaties

An Example Of A Reserved Power To The States By The 10th Amendment Is The Power To
Make Foreign Treaties is actually a misconception rooted in a misunderstanding of the U.S.
Constitution and the division of powers between the federal government and the states. In reality,
the authority to make foreign treaties is explicitly granted to the federal government, specifically to
the President with the advice and consent of the Senate, as outlined in Article II, Section 2 of the
Constitution. The 10th Amendment, ratified in 1791, emphasizes that powers not delegated to the
federal government nor prohibited to the states are reserved to the states or the people. This
amendment underscores the principle of states' rights and limited federal authority, but it does not
grant the states any sovereign power to negotiate or enter into foreign treaties.

In this article, we explore the constitutional framework governing treaty-making, clarify common

misconceptions about reserved powers, and examine the role of states versus the federal
government in foreign affairs.

Understanding the 10th Amendment and Reserved
Powers

What Does the 10th Amendment Say?

The 10th Amendment states:

» "The powers not delegated to the United States by the Constitution, nor prohibited by it to the
States, are reserved to the States respectively, or to the people."

This amendment was designed to limit the scope of federal authority and affirm that any powers not
explicitly granted to the federal government remain with the states or the people.

Reserved Powers of the States

States retain a broad range of powers, including:
e Regulating intrastate commerce
e Establishing local governments
¢ Conducting elections

e Licensing professionals and businesses



¢ Overseeing education systems

e Public safety and health regulations

However, these powers are primarily domestic in nature and do not extend to foreign affairs or
international treaties.

The Constitutional Basis for Treaty-Making

Federal Authority in Foreign Relations

The U.S. Constitution explicitly grants the power to make treaties to the President, with the advice
and consent of the Senate:

e Article II, Section 2: "The President shall have Power, by and with the Advice and Consent of
the Senate, to make Treaties, provided two-thirds of the Senators present concur."

This provision makes it clear that treaty-making is a federal function, not a state power.

Role of the States in Foreign Policy

While states can engage in diplomatic activities—such as issuing declarations of friendship or
establishing sister city agreements—these are informal and do not carry the weight of international
treaties. States do not have the constitutional authority to negotiate or enter into treaties with
foreign nations.

Common Misconceptions About State Powers in
Foreign Affairs

Misconception: States Can Make Their Own Foreign Treaties

Some may believe that individual states can negotiate treaties with foreign governments, perhaps to
promote tourism or economic development. However, these agreements are purely local or regional
and do not have international legal standing. They are not recognized as treaties in the international
arena and cannot supersede federal law or international commitments made by the United States.

Historical Examples and Clarifications

- In the 19th century, states sometimes engaged in agreements with foreign entities, but these were
limited in scope and lacked legal authority for international treaties.
- Modern international law and U.S. constitutional law emphasize that only the federal government



has the constitutional authority to negotiate and ratify treaties.

The Role of the Federal Government in International
Treaties

Process of Treaty Formation

The process involves:
1. The President negotiating the treaty with foreign governments.
2. The Senate providing advice and consent through a two-thirds majority vote.

3. The President ratifying the treaty on behalf of the United States.

Once ratified, treaties become part of U.S. law and are binding on all states and citizens.

Implications for States

States must comply with federal treaties, and federal law generally supersedes state law in areas
governed by treaties or international agreements. States cannot unilaterally opt out of treaty
obligations or create their own international agreements.

Why the 10th Amendment Does Not Grant States Power
Over Foreign Treaties

Clarification of the Amendment’s Scope

The 10th Amendment safeguards powers that are not explicitly granted to the federal government
but does not extend to international relations. The Constitution assigns specific roles to different
branches, with foreign policy explicitly falling under the executive and legislative branches at the
federal level.

Supremacy Clause and International Agreements
The Supremacy Clause (Article VI, Clause 2) states:
e "This Constitution, and the Laws of the United States which shall be made in Pursuance

thereof; and all Treaties made, or which shall be made, under the Authority of the United
States, shall be the supreme Law of the Land."



This clause confirms that federal treaties take precedence over conflicting state laws, further
emphasizing that treaty power resides at the federal level.

Conclusion: The True Balance of Power in Foreign
Affairs

The misconception that the 10th Amendment grants states the power to make foreign treaties is a
misunderstanding of constitutional law. In reality, the authority to negotiate, ratify, and enforce
treaties belongs exclusively to the federal government, ensuring a unified and coherent foreign
policy. States play no formal role in treaty-making, though they may participate in unofficial or local
diplomatic activities.

Understanding this division of powers helps clarify the constitutional framework that keeps foreign
policy centralized within the federal government, preventing individual states from engaging in
international agreements that could undermine national sovereignty or foreign policy coherence.
The 10th Amendment remains a vital safeguard of states' rights within domestic affairs, but it does
not extend to the realm of international diplomacy and treaty-making.

In summary:

- The power to make foreign treaties is constitutionally reserved for the federal government.

- The 10th Amendment emphasizes reserved powers for states but does not include foreign policy
authority.

- States cannot legally negotiate or enter into treaties with foreign nations.

- Federal treaties override state laws and are binding on all states and citizens.

By understanding these constitutional principles, citizens can better appreciate the delicate balance
of power that maintains U.S. sovereignty and effective foreign relations.

Frequently Asked Questions

Does the 10th Amendment grant states the power to make
foreign treaties?

No, the 10th Amendment does not grant states the power to make foreign treaties; this authority is
reserved for the federal government.

What is an example of a reserved power to the states under
the 10th Amendment?

An example is the power to regulate intrastate commerce, which is reserved for state governments.

Is making foreign treaties a reserved power of the states?

No, making foreign treaties is not a reserved power of the states; it is a federal power outlined in the



Constitution.

How does the 10th Amendment define the powers of the
states?

The 10th Amendment states that powers not delegated to the federal government nor prohibited to
the states are reserved to the states or the people.

Can states enter into their own international agreements or
treaties?

No, states cannot enter into international treaties; this is exclusively a federal power under the
Constitution.

What is an example of a power reserved to the states by the
10th Amendment?

States have the power to establish local governments, conduct elections, and regulate intrastate
commerce.

Why is the power to make foreign treaties considered a federal
power and not a state power?

Because the Constitution assigns the power to negotiate and enter into treaties to the federal
government to ensure a unified foreign policy for the nation.

Additional Resources

An Example Of A Reserved Power To The States By The 10th Amendment Is The Power To Make
Foreign Treaties

The United States Constitution is a complex blueprint that delineates the distribution of power
between the federal government and the states. While the Constitution grants specific enumerated
powers to the federal government, it also reserves a multitude of rights to the states through the
Tenth Amendment. Among these reserved powers, some are often misunderstood or misrepresented,
especially when it comes to foreign policy and international treaties. A compelling example of a
reserved power to the states, as outlined by the 10th Amendment, is the power to make foreign
treaties—a statement that warrants deep examination to understand its historical context,
constitutional implications, and practical limitations.

Understanding the 10th Amendment and Reserved Powers
The Text and Purpose of the 10th Amendment

The Tenth Amendment, ratified in 1791 as part of the Bill of Rights, states:



> "The powers not delegated to the United States by the Constitution, nor prohibited by it to the
States, are reserved to the States respectively, or to the people."

This clause was crafted to affirm the principle of federalism, emphasizing that any powers not
explicitly granted to the federal government would remain with the states or the people. Its primary
purpose was to limit the scope of federal authority and safeguard state sovereignty, especially in the
face of fears that the new federal government might overreach.

Reserved Powers: A Broad Spectrum
The Tenth Amendment has been interpreted to include a wide array of powers, such as:

- Regulating intrastate commerce
- Conducting elections

- Establishing local governments
- Regulating education

- Enacting criminal laws

However, when it comes to foreign policy, the situation becomes more complex, as international
relations are traditionally viewed as a core function of the federal government.

The Myth and Reality of State Power in Foreign Policy
The Conventional Wisdom: Federal Primacy in Foreign Affairs

Historically, the U.S. Constitution grants the federal government exclusive authority over foreign
affairs, including the power to:

- Enter into treaties

- Conduct diplomacy

- Recognize foreign governments
- Regulate international trade

This is rooted in Article II, which grants the President the role of Commander-in-Chief and the
authority to negotiate treaties with the advice and consent of the Senate. Similarly, Article I, Section
8, explicitly grants Congress the power to regulate commerce with foreign nations.

The Misconception: States Making Foreign Treaties

Despite these constitutional provisions, some have argued that the Tenth Amendment implicitly
reserves the power to make foreign treaties to the states. This interpretation suggests that, since the
federal government’s powers are enumerated and limited, any powers not explicitly assigned to it
could be exercised by the states, including the power to negotiate or make treaties with foreign
nations.

However, this view is largely inconsistent with constitutional practice and legal precedent. The
framers intentionally centralized foreign relations at the federal level to ensure a unified national
stance and prevent conflicting agreements among states.



Constitutional and Legal Foundations Against State-Made Foreign Treaties

The Supremacy Clause and Federal Precedent

Article VI of the Constitution states that treaties made by the United States are the "Supreme Law of
the Land," overriding conflicting state laws. This clause underscores the federal government’s
exclusive role in treaty-making.

Judicial Interpretations

The U.S. Supreme Court has consistently upheld the supremacy of federal foreign policy. For
example:

- Hampton v. Mow Sun Wong (1976): Confirmed the federal government’s exclusive authority over
immigration and naturalization policies.

- United States v. Curtiss-Wright Export Corp. (1936): Recognized that foreign policy is inherently an
exclusive federal function.

The Court has not recognized any constitutional basis for states to independently make treaties or
conduct foreign relations.

Historical Practice and International Law
Since the nation’s founding, only the federal government has engaged in diplomacy and treaty

negotiations. States lack the constitutional authority and international legal standing to enter into
binding international agreements.

Theoretical Arguments and Counterpoints
The "States as Foreign Policy Actors" Argument

Some scholars and political figures have proposed that states could, in theory, act as "laboratories"
for foreign relations, especially in areas like trade or cultural exchanges. For example:

- States negotiating sister city agreements with foreign municipalities
- States establishing international trade offices

While these activities are diplomatic in nature, they are generally considered non-binding and do not
constitute full treaties. They are usually conducted under federal oversight to ensure consistency
with national foreign policy.

Limitations and Risks

Allowing states to make foreign treaties would pose significant risks, including:

- Fragmenting the nation’s foreign policy
- Creating conflicting agreements between states



- Undermining international relations and treaties negotiated by the federal government
- Violating the constitutional hierarchy and the Supremacy Clause

The Federal Role and State Limitations in Foreign Policy
Federal Authority Over Foreign Policy

The U.S. Constitution explicitly assigns the federal government the role of conducting foreign policy,
which includes:

- Negotiating international treaties

- Recognizing foreign governments

- Making diplomatic appointments

- Regulating international commerce

These powers are exercised by the President with the advice and consent of the Senate, reflecting
the need for a unified national stance.

State Limitations

States are generally restricted from:

- Entering into treaties or alliances with foreign nations

- Negotiating international agreements that bind the nation

- Recognizing foreign governments

Any attempt to do so would be considered unconstitutional and invalid under federal law and
international law principles.

Practical Implications and Modern Context
Contemporary Examples

While states cannot legally make treaties, they do participate in international activities that
influence or complement federal foreign policy:

- Trade Missions: State governments often send trade delegations abroad to promote exports and
attract investment. These activities are coordinated with federal agencies like the U.S. Department
of Commerce.

- Cultural Exchanges: States foster international cultural relationships, but these are unofficial and
not legally binding treaties.

- Public-Private Partnerships: States may collaborate with foreign entities on projects, but these are
contractual and do not constitute treaties.

The Role of the 10th Amendment Today

In modern times, the 10th Amendment continues to serve as a safeqguard for state sovereignty,



particularly in areas like education, health care, and criminal justice. Its application to foreign
treaties, however, remains limited by constitutional law and international norms.

Conclusion: Clarifying the Myth

The idea that the 10th Amendment reserves the power to make foreign treaties to the states is a
misconception. The framers of the Constitution deliberately centralized foreign policy in the federal
government to ensure consistency, stability, and national security. While states have a significant
role in domestic policy and economic activities that intersect with international relations, they lack
the constitutional authority to negotiate or enter into treaties with foreign nations.

This distinction underscores the importance of a strong, unified federal foreign policy framework,
which has been upheld by legal precedent and practice throughout U.S. history. The role of the 10th
Amendment remains vital in protecting state rights within the domestic sphere, but foreign policy
remains firmly within the purview of the federal government.

In summary, the power to make foreign treaties is not a reserved power of the states under the 10th
Amendment but a clearly federal function, ensuring the United States presents a cohesive and
sovereign front in international relations.
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