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In the world of real estate, sales, and various brokerage services, agents play a crucial role in
facilitating transactions between principals and third parties. However, ethical dilemmas can arise
when an agent profits from a transaction beyond their disclosed commission, especially if they fail to
inform their principal. This situation raises significant questions about transparency, fiduciary duty,
and legal ramifications. This article explores what it is called when an agent makes additional money
in a transaction but doesn't disclose it to their principal, delving into relevant terminology, legal
considerations, ethical standards, and best practices.

Understanding the Role of an Agent and Fiduciary Duty

Before addressing the specific scenario, it's essential to understand the fundamental responsibilities
of an agent:

Fiduciary Duty Explained

An agent is bound by a fiduciary duty to act in the best interests of their principal. This duty
encompasses:

- Loyalty: Avoiding conflicts of interest and not profiting at the principal’s expense.
- Full Disclosure: Revealing all material facts related to the transaction.

- Obedience: Following the principal’s instructions.

- Confidentiality: Protecting the principal’s information.

- Reasonable Care and Diligence: Acting competently and diligently.

When an agent breaches these duties, especially by hiding additional earnings, it undermines trust
and legal obligations.

Key Terminology: What Is It Called When an Agent Conceals Additional Earnings?

The specific act of an agent earning extra money from a transaction without disclosure is known by
several legal and ethical terms, depending on the context:

1. Secret Profit
A secret profit occurs when an agent gains financially from a transaction without informing the

principal. This illicit gain is typically obtained through undisclosed discounts, commissions, or other
benefits.



2. Undisclosed Dual Agency or Conflict of Interest

If the agent benefits from a transaction beyond their commission and fails to disclose this, it can be
considered a conflict of interest or dual agency scenario, especially if the agent represents multiple
parties and profits from multiple sources.

3. Self-Dealing

Self-dealing refers to situations where an agent profits from a transaction at the expense of their
principal, often by acting in their own interest instead of the principal’s.

4. Fraud or Misrepresentation

In some cases, failing to disclose additional earnings can constitute fraud or misrepresentation,
especially if the omission influences the principal’s decision-making.

Legal Implications of Concealed Earnings

Failing to disclose additional income earned from a transaction can have serious legal consequences,
including:

Breach of Fiduciary Duty

- The most direct consequence is the breach of fiduciary duty, which can lead to legal action against
the agent.

- The principal may seek damages for the undisclosed profits and any losses incurred.

Contractual Violations

- Many agency agreements explicitly require disclosure of all earnings related to a transaction.
- Violating this clause can result in termination of the agency relationship and legal penalties.

Civil and Criminal Penalties

- In some jurisdictions, concealment of profits may lead to civil fines, penalties, or even criminal
charges like fraud or embezzlement.

Rescission of the Transaction

- The principal may have grounds to rescind the transaction if they discover undisclosed profits,
especially if such concealment influenced their decision.

Ethical Standards and Best Practices for Agents

Ethical conduct is paramount in maintaining trust and legality in agency relationships. Industry
standards often emphasize:



- Full disclosure of all earnings related to a transaction.

- Transparency with the principal about any conflicts of interest.

- Avoiding secret profits or undisclosed benefits.

- Adhering to the rules established by professional organizations, such as the National Association of
Realtors (NAR) or local licensing boards.

Best Practices to Prevent Ethical Breaches
- Clear Agency Agreements: Specify what earnings and benefits agents must disclose.
- Regular Communication: Keep the principal informed about all financial aspects.

- Documentation: Maintain thorough records of all transactions and earnings.
- Training and Compliance: Stay updated with legal and ethical standards.

Examples and Scenarios

To better understand what constitutes a secret profit or undisclosed earnings, consider the following
scenarios:

Scenario 1: Hidden Kickbacks

An agent receives a kickback from a third-party service provider involved in the transaction but fails
to disclose this to the principal. This constitutes a secret profit and breaches fiduciary duties.

Scenario 2: Discount on Purchase Price

An agent secretly negotiates a better deal with the seller and keeps the difference as extra profit
without telling the buyer. This is a form of self-dealing and a breach of disclosure obligations.

Scenario 3: Multiple Earnings
An agent represents both buyer and seller in a dual agency arrangement but receives additional

undisclosed incentives from either side. This is an undisclosed conflict of interest and violates ethical
standards.

How to Address and Prevent Such Situations

For Principals

- Due Diligence: Always verify the disclosures provided by your agent.

- Ask Questions: Inquire about any additional benefits or earnings.

- Legal Consultation: Seek legal advice if you suspect undisclosed profits.

For Agents

- Transparency: Disclose all earnings, discounts, or benefits related to the transaction.

- Compliance: Follow industry regulations and ethical codes.
- Record-Keeping: Maintain detailed records to substantiate earnings and disclosures.



Conclusion

When an agent makes additional money in a transaction but doesn't inform their principal, it is
typically referred to as a secret profit, undisclosed benefit, or self-dealing. Such actions not only
breach ethical standards but can also have significant legal consequences, including breach of
fiduciary duty and potential criminal charges. Transparency, honesty, and adherence to professional
standards are vital to maintaining trust and legality in agency relationships.

Understanding the terminology and legal implications surrounding undisclosed earnings helps both
agents and principals navigate transactions ethically and effectively. If you are an agent, always
prioritize full disclosure; if you are a principal, remain vigilant and proactive in safeguarding your
interests.
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By maintaining transparency and ethical conduct, agents and principals can foster trust and
successful transactions, avoiding legal pitfalls associated with undisclosed earnings.

Frequently Asked Questions

What is the term for an agent making additional money in a
transaction without informing their principal?

The term is 'Secret Profit' or 'Undisclosed Profit.'

Is it legal for an agent to earn extra money from a transaction
without the principal's knowledge?

No, it is generally considered a breach of fiduciary duty and unethical, and often illegal.

What are the potential consequences for an agent who makes
undisclosed additional money in a transaction?

They may face legal action, loss of license, and damage to their professional reputation.



What fiduciary duty does an agent owe to their principal
regarding profits made from a transaction?

An agent has a duty of loyalty, requiring them to disclose any profits or benefits gained from the
transaction.

Under what circumstances might an agent be excused for not
disclosing additional earnings to their principal?

Only if the agent has prior consent or if disclosure was not legally required; otherwise, it is considered
a breach.

What is the difference between 'dual agency' and making
undisclosed additional money?

Dual agency involves representing both parties, often with disclosure, while undisclosed profit
involves secret earnings without informing the principal.

How can principals protect themselves from agents making
unreported profits?

By implementing strict disclosure policies, requiring detailed accountings, and including clauses in the
agency agreement.

What ethical standards are violated when an agent makes
extra money without informing the principal?

They violate principles of honesty, loyalty, and fiduciary duty outlined in professional codes of
conduct.

What steps should a principal take if they suspect an agent
has made undisclosed additional money?

They should conduct an investigation, review transaction records, and seek legal advice if necessary.

Additional Resources
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a classic violation of fiduciary duty, often categorized under the broader legal and ethical concept of
secret profits or self-dealing. This situation raises significant concerns in agency law, as it pertains to
the duties of honesty, loyalty, and full disclosure owed by an agent to their principal. Understanding
the implications of such conduct is essential for both principals and agents to maintain trust and legal
compliance in their professional relationships.



Understanding the Concept: What Is a Secret Profit in
Agency Law?

At its core, the phrase describes a scenario where an agent, acting on behalf of a principal, earns
additional compensation—often financial—that is not disclosed to the principal. This profit may arise
from various activities, such as negotiating a deal, purchasing property, or conducting transactions on
behalf of the principal. When the agent fails to inform the principal about this extra income, it
constitutes a breach of fiduciary duty, specifically the duty of loyalty.

Key Definitions:

- Agent: A person authorized to act on behalf of another (the principal).

- Principal: The individual or entity who authorizes the agent to act on their behalf.

- Fiduciary Duty: A legal obligation to act in the best interests of the principal, which includes duties of
loyalty, care, and full disclosure.

- Secret Profit: An undisclosed benefit gained by the agent at the expense of the principal.

Legal Significance:
The law generally views secret profits as inherently unfair because they undermine the trust placed in
the agent. When an agent profits secretly, it suggests a conflict of interest and a breach of the duty of

loyalty, which can lead to legal remedies such as accounting for the profit, damages, or even
termination of agency.

Legal Framework Surrounding Secret Profits

Understanding the legal context is crucial to grasp the gravity of such misconduct. Several principles
and doctrines govern the issue:

Fiduciary Duty and Its Breach

An agent is bound by fiduciary duties, primarily:

- To act in good faith.

- To avoid conflicts of interest.

- To disclose material facts.

- Not to profit at the expense of the principal unless authorized.

When an agent makes additional money without disclosure, they breach these duties, especially the
duty of loyalty.



Principles of Disclosure and Accountability

- Agents must disclose all material facts that could influence the principal's decision.

- Profits earned through the agency relationship must be accounted for, especially if they are derived
from the agency's activities.

- Failure to disclose profits generally renders the agent liable to account for and surrender those
profits.

Case Law Examples

Many landmark cases illustrate these principles:

- Cook v. Deeks (1916): An agent who used confidential information for personal gain was ordered to
account for profits.

- Boardman v. Phipps (1967): Directors who profited from insider information were required to
surrender profits.

- Faccenda Chicken Ltd v. Fowler (1986): Emphasized that breach of fiduciary duty entitles the
principal to recover secret profits.

These cases establish the legal precedent that secret profits obtained through agency relationships
are recoverable by the principal.

Types of Secret Profits and How They Arise

Understanding the various ways an agent can earn undisclosed profits helps clarify the scope of the
issue.

Types of Secret Profits

- Commission or Kickbacks: When an agent receives a commission or kickback from a third party
without informing the principal.

- Property Gains: Buying or selling property on behalf of the principal and making a profit without
disclosure.

- Negotiation Bonuses: Additional benefits gained from favorable negotiations.

- Use of Confidential Information: Profiting from insider or confidential information obtained during the
agency.

Common Scenarios

- An estate agent agrees to sell a property and secretly takes a higher commission than disclosed.



- A broker arranges a deal and receives a secret rebate or commission from a third party.
- A real estate agent purchases property for themselves while negotiating on behalf of the principal
without disclosure.

Legal Consequences of Unreported Additional Earnings

The failure to disclose additional earnings can lead to various legal consequences:

Remedies Available to the Principal

- Account of profits: The principal can require the agent to pay back the secret profit.
- Damages: Compensation for losses incurred due to the breach.

- Rescission of the transaction: Canceling the contract if the breach is material.

- Injunctions: To prevent further breaches or to compel disclosure.

Legal Penalties for Agents

- Personal liability for breach of fiduciary duties.
- Potential civil or criminal sanctions, especially if fraud or dishonesty is involved.
- Damage to reputation and career prospects.

Features and Characteristics of Agents Who Make
Additional Money Secretly

Understanding the features can help identify potential breaches and prevent misconduct.
Features include:

- Dual Agency: Acting for both principal and third parties, increasing conflict of interest.
- Lack of Transparency: Failure to disclose material facts or profits.

- Self-dealing: Using the agency relationship for personal gain.

- Conflict of Interest: Prioritizing personal gain over the principal’s interests.

- Unilateral Actions: Making decisions or profits without approval or disclosure.



Pros and Cons of Disclosure vs. Non-disclosure of Extra
Income

Pros of Full Disclosure:

- Builds trust and maintains good fiduciary relationships.

- Avoids legal penalties and damages.

- Ensures transparency and ethical conduct.

- Protects the agent from liability.

Cons of Non-disclosure:

- Potential for increased personal gain in the short term.

- Risk of legal action, damages, or termination.

- Damage to reputation if misconduct is exposed.

- Possible criminal charges if fraudulent intent is involved.

Pros of Non-disclosure (from an agent’s perspective):

- Immediate financial benefit.
- Avoids conflict or scrutiny in the short term.

Cons of Non-disclosure (from an agent’s perspective):
- Long-term risk of legal action.

- Loss of trust and professional reputation.
- Potential criminal liability for fraud or breach of fiduciary duty.

Preventing and Detecting Secret Profits

Prevention and detection are vital in maintaining ethical standards.

Best Practices for Agents

- Maintain transparency with the principal.

- Keep detailed records of all transactions and earnings.

- Disclose any potential conflicts of interest immediately.

- Obtain written consent for activities that could generate profits.

For Principals



- Implement clear policies requiring disclosure of all earnings.
- Regular audits and oversight of transactions.

- Establish channels for reporting misconduct.

- Educate agents on fiduciary duties and legal obligations.

Conclusion: The Importance of Ethics and Legal
Compliance

In agency relationships, trust is paramount. When an agent makes additional money from a
transaction without informing the principal, it undermines that trust and breaches legal duties. Such
conduct, often termed as earning a secret profit, can lead to serious legal consequences, including
the obligation to account for the profits, damages, and potential criminal charges. Both agents and
principals must understand their duties and rights thoroughly. Agents should prioritize transparency
and full disclosure to uphold their fiduciary duties, while principals should implement robust oversight
mechanisms to detect and prevent misconduct. Upholding ethical standards not only averts legal
sanctions but also fosters long-term professional relationships built on trust and integrity.

In summary, if an agent makes additional money in a transaction but doesn't tell his or her principal,
the situation is generally classified under the legal doctrine of secret profits or undisclosed benefits,
which fundamentally breaches the fiduciary duty of loyalty. Proper legal understanding, ethical
conduct, and transparent communication are essential to maintain a healthy agency relationship and
avoid legal pitfalls associated with undisclosed earnings.
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