The Immigration Reform And Control
Actpermits Employers To Have Policies That
Require All Job Applicants

The Immigration Reform And Control Actpermits Employers To Have Policies That Require
All Job Applicants to undergo certain verification procedures to ensure compliance with
immigration laws. Enacted in 1986, the Immigration Reform and Control Act (IRCA) significantly
impacts how employers handle hiring practices, particularly concerning the verification of an
applicant’s eligibility to work in the United States. This legislation aims to balance the need for a
legal workforce with the enforcement of immigration laws, establishing guidelines that employers
must follow while also allowing them to implement policies to verify employment eligibility
effectively.

In this comprehensive article, we explore the nuances of IRCA, its implications for employer policies,

the legal requirements for employment verification, and best practices to ensure compliance while
maintaining fair hiring procedures.

Understanding the Immigration Reform And Control
Act (IRCA)

Overview of IRCA

The Immigration Reform and Control Act of 1986 was enacted to curb illegal immigration and create
a legal framework for employment eligibility verification. The law made it unlawful for employers to
knowingly hire or continue to employ unauthorized aliens. It also established the basic employment
verification process, primarily through the Form I-9, which employers are required to complete for
every new hire.

Key Objectives of IRCA

e Prevent unauthorized employment
e Provide a legal pathway to employment for eligible aliens
e Enforce immigration laws through penalties and sanctions

e Establish a framework for verifying employment eligibility



Employer Policies Allowed Under IRCA

Verification Policies and Procedures

IRCA permits employers to establish policies requiring all job applicants to present acceptable
documents that verify identity and employment authorization. These policies are central to ensuring
compliance with federal laws and maintaining a lawful workforce.

Employers are allowed to:

- Require applicants to complete the Form I-9 accurately and timely.
- Verify the authenticity of documents provided by applicants.

- Maintain records of verification processes.

- Conduct internal audits to ensure ongoing compliance.

Types of Policies Employers Can Implement

Employers may adopt a range of policies related to employment verification, including:
- Clear instructions for completing the Form I-9.

- Procedures for reviewing and authenticating documents.

- Training programs for HR personnel on proper verification methods.

- Policies for handling discrepancies or suspicious documents.

It is important to note that while IRCA permits these policies, they must be applied uniformly to all
applicants to avoid discrimination.

Legal Requirements for Employers Under IRCA

Completion and Retention of Form I-9

One of the primary obligations under IRCA is the completion of Form I-9 for each new hire,
regardless of their nationality or immigration status. Employers must:

- Complete the form within three days of employment.

- Review original documents provided by the applicant.

- Retain the form for a specified period (generally three years after the date of hire or one year after
employment ends).

Acceptable Documents for Verification

The Immigration and Nationality Act (INA) specifies acceptable documents that establish identity
and work authorization, such as:

- U.S. passports or passport cards

- Permanent Resident Cards (Green Cards)

- Employment Authorization Documents (EAD)

- Driver’s licenses and Social Security cards (when used in conjunction with other documents)



Employers must accept only valid documents and cannot impose additional or unnecessary
documentation requirements.

Prohibition Against Discrimination

While verifying employment eligibility, employers must adhere to anti-discrimination laws, including
the Immigration and Nationality Act’s provisions against unfair practices. This means:

- Treating all applicants equally, regardless of national origin or citizenship status.

- Not requesting more documents than legally allowed.

- Not rejecting documents based on appearance or perceived authenticity.

Implications for Employer Policies and Best Practices

Developing Compliant Verification Policies

Employers should craft clear, consistent policies that align with IRCA and avoid discriminatory
practices. Best practices include:

- Training HR staff on proper document review procedures.

- Using standardized checklists for document verification.

- Ensuring that policies apply uniformly to all applicants.

Implementing Internal Compliance Programs

To maintain compliance, organizations can:

- Conduct periodic audits of Form I-9 records.

- Use E-Verify where available to electronically confirm employment eligibility.

- Keep abreast of updates to immigration laws and document verification procedures.

Handling Discrepancies and Suspicious Documents

If an employer suspects that documents are fraudulent or that an applicant is not authorized to
work, they should:

- Revisit the verification process.

- Seek clarification from the applicant.

- Consult legal counsel or immigration specialists if needed.

- Follow proper procedures to resolve issues without violating anti-discrimination laws.

Recent Developments and Future Trends

Changes in Verification Procedures

The government periodically updates the list of acceptable documents and introduces new



verification technologies. Employers should stay informed about these changes to adapt their
policies accordingly.

Expanding Use of E-Verify

E-Verify is an online system that allows employers to electronically confirm an employee’s work
eligibility. While voluntary in some states, it is mandatory for certain federal contractors and
industries. Employers considering E-Verify must ensure their use complies with all applicable laws
and privacy considerations.

Legal Challenges and Compliance Risks

Employers must be aware of potential legal challenges related to verification policies, such as claims
of discrimination or improper documentation handling. Regular training, documentation, and legal
consultation are vital to mitigate these risks.

Conclusion

The Immigration Reform And Control Actpermits Employers To Have Policies That Require All Job
Applicants to present valid documentation to verify their employment eligibility. While IRCA
provides a clear legal framework for verification processes, it also emphasizes the importance of
fairness and non-discrimination. Employers can develop robust, compliant policies that streamline
the verification process while respecting the rights of applicants. Staying informed about legal
updates, leveraging technology like E-Verify, and conducting regular compliance audits are essential
steps toward maintaining lawful hiring practices. By doing so, employers not only adhere to federal
regulations but also foster a fair and lawful workplace environment.

Frequently Asked Questions

What does the Immigration Reform and Control Act permit
employers to do regarding job applicant policies?

It permits employers to establish policies that require all job applicants to provide documentation
verifying their eligibility to work in the United States.

Can employers require all job applicants to submit specific
documents under the Immigration Reform and Control Act?

Yes, employers can require all applicants to present certain acceptable documents that establish
their identity and employment authorization, such as a passport or work visa.

Are there legal limitations on the policies employers can



implement under the Immigration Reform and Control Act?

Yes, employers must follow anti-discrimination laws and cannot set policies that discriminate based
on race, national origin, or citizenship status when verifying employment eligibility.

What types of documents are considered acceptable under the
Immigration Reform and Control Act for verifying employment
eligibility?

Acceptable documents include U.S. passports, permanent resident cards, employment authorization
documents, and other documents listed on the Form I-9 list of acceptable documents.

Does the Immigration Reform and Control Act require all job
applicants to provide documentation at the application stage?

No, employers are required to verify employment eligibility within three days of hire, not necessarily
at the application stage, but they can request documentation during the hiring process.

How does the Immigration Reform and Control Act impact the
hiring process for employers?

It requires employers to verify the identity and employment authorization of new hires using Form
I-9 and acceptable documents, ensuring compliance with immigration laws.

Are there any consequences for employers who do not comply
with the policies permitted by the Immigration Reform and
Control Act?

Yes, employers can face penalties, including fines and legal sanctions, for failing to properly verify
employment eligibility or engaging in discriminatory practices.

Can employers have policies that require all job applicants to
undergo certain background checks under the Immigration
Reform and Control Act?

While the Act primarily focuses on verifying employment eligibility, employers can implement
background checks as long as they comply with applicable laws and do not discriminate.

Does the Immigration Reform and Control Act allow employers
to ask about an applicant’s citizenship status?

Employers can ask about an applicant’s legal right to work in the U.S., but they cannot discriminate
based on citizenship status or national origin.



What is the main purpose of policies permitted by the
Immigration Reform and Control Act regarding job
applicants?

The main purpose is to ensure that all employees are legally authorized to work in the U.S., thereby
preventing illegal employment and promoting lawful hiring practices.

Additional Resources

The Immigration Reform And Control Act Permits Employers To Have Policies That Require All Job
Applicants — A Comprehensive Analysis

Introduction to the Immigration Reform and Control
Act (IRCA)

Enacted in 1986, the Immigration Reform and Control Act (IRCA) represents a pivotal piece of U.S.
immigration legislation. Its primary goals are to curb illegal immigration, regulate employment
practices, and ensure that employment eligibility verification is enforced uniformly across industries.
A cornerstone of IRCA is its requirement that employers verify the employment eligibility of their
workforce, fostering both compliance and fairness in hiring processes.

While IRCA is often associated with sanctions against illegal employment, it also explicitly permits
employers to establish policies that require all job applicants to demonstrate their eligibility to work

in the United States. This provision underscores the importance of standardized hiring procedures
and ensures that employers can implement fair, consistent, and lawful practices.

Understanding the Legal Framework: IRCA’s Provisions
on Employment Verification

Key Components of IRCA Related to Applicants’ Verification

IRCA integrates several critical provisions that shape how employers manage applicant screening:

- Form I-9 Employment Eligibility Verification: Employers are mandated to complete and retain Form
I-9 for each new employee, verifying identity and work authorization.

- Anti-Discrimination Measures: IRCA prohibits employers from discriminating against individuals



based on national origin or citizenship status during the hiring process, provided the individual can
demonstrate work authorization.

- Authorization Requirements: Employers can require all applicants to provide documentation
proving their right to work, but must treat all applicants equally regardless of citizenship status.

Section 274A of the INA (Immigration and Nationality Act)

This section explicitly states that employers may require all
job applicants to produce documentation confirming their
eligibility to work in the U.S. This legal allowance forms the
basis for policies that establish uniform applicant verification
procedures.

Employer Policies Requiring All Job Applicants to
Demonstrate Eligibility

Legal Authority and Employer Discretion

IRCA explicitly permits employers to:

- Establish policies that require all applicants to provide proof
of work authorization.

- Implement standardized procedures for verifying applicant
eligibility.

- Use these policies regardless of the applicant’s citizenship or
immigration status, as long as they are applied uniformly and
without discrimination.



This legal clarity provides employers with the flexibility to
maintain consistent and fair hiring practices, ensuring
compliance with federal laws while safeguarding against
discriminatory practices.

Benefits of Implementing Such Policies

Employers benefit greatly from adopting policies that require
all applicants to demonstrate eligibility:

- Legal Compliance: Ensures adherence to IRCA’s mandates
and reduces the risk of penalties.

- Fair Hiring Practices: Promotes transparency and objectivity
in candidate evaluation.

- Risk Mitigation: Reduces potential liability associated with
employing unauthorized workers.

- Operational Efficiency: Standardizes the verification process,
making onboarding smoother and more predictable.

Practical Implementation of Such Policies

Employers should consider the following when establishing
policies requiring all applicants to show proof:

- Clear Communication: Make the policy explicit in job
postings, application instructions, and interview procedures.
- Consistent Application: Apply verification requirements
uniformly to all candidates, avoiding discrimination.

- Documentation Standards: Specify acceptable documents



(e.g., driver’s license, passport, employment authorization
document).

- Training: Train HR personnel and hiring managers on the
correct procedures for verification and handling sensitive
information.

- Recordkeeping: Maintain proper records of verification
documents to demonstrate compliance during audits or
investigations.

Legal and Ethical Considerations in Policy Enforcement

Avoiding Discrimination and Ensuring Fairness

While IRCA permits verification policies, employers must
remain vigilant to avoid discriminatory practices:

- Uniform Application: Verify all applicants equally, regardless
of national origin or perceived citizenship.

- Avoiding Inquiries About Immigration Status: Focus on
verifying work authorization, not immigration status.

- Non-Discriminatory Practices: Do not refuse employment
based solely on citizenship or lack of documentation, unless
legally required.

Handling Applicants Without Immediate Documentation



Employers can:

- Request Documentation: Ask for appropriate identification
and work authorization documentation.

- Allow a Grace Period: Offer a reasonable period for
applicants to produce documents.

- Follow-Up Procedures: If documentation is not provided,
follow legal steps, which may include terminating the
application process.

Managing Confidentiality and Data Security

Given the sensitive nature of verification documents:

- Secure Storage: Keep documents in secure locations,
accessible only to authorized personnel.

- Limited Use: Use the information solely for employment
verification purposes.

- Compliance with Privacy Laws: Adhere to applicable laws
governing data privacy.

Implications for Employers and Job Applicants

For Employers



Implementing policies that require all applicants to
demonstrate eligibility can:

- Enhance compliance with federal law.

- Reduce the likelihood of illegal employment.

- Demonstrate good faith efforts in verification.

- Potentially serve as a defense in legal disputes related to
employment eligibility.

For Job Applicants

Applicants benefit from clear, transparent verification
procedures:

- Understand expectations early in the hiring process.
- Know what documentation is needed.

- Feel assured of fair treatment when policies are applied
uniformly.

Potential Challenges and Best Practices

Challenges Employers Face

- Discrimination Claims: Risk of claims if policies are applied
inconsistently.



- Document Limitations: Some applicants may lack the
required documentation.

- Legal Changes: Evolving immigration laws may impact
verification procedures.

- Resource Constraints: Time and costs associated with
verification processes.

Best Practices for Employers

- Develop Clear Policies: Explicitly state verification
requirements in job postings.

- Train Staff: Educate hiring managers and HR personnel on
legal compliance.

- Maintain Consistency: Apply policies uniformly without bias.
- Stay Updated: Monitor legislative changes impacting
verification requirements.

- Engage Legal Counsel: Consult immigration attorneys to
ensure policies align with current law.

Conclusion: Balancing Compliance, Fairness, and
Practicality

The Immigration Reform and Control Act explicitly permits
employers to adopt policies that require all job applicants to
demonstrate their eligibility to work in the United States. This
provision underscores the importance of establishing
standardized, fair, and lawful verification procedures that



safeguard employers against legal risks while respecting
applicants' rights.

By understanding the legal framework, implementing best
practices, and maintaining a commitment to fairness,
employers can navigate the complex landscape of immigration
compliance effectively. Such policies not only help prevent
unauthorized employment but also foster an equitable hiring
environment where all applicants are evaluated transparently
and consistently.

In an increasingly globalized workforce, having clear,
compliant, and well-managed policies that require all
applicants to verify their work authorization status is both a
legal obligation and a strategic advantage. It reflects an
organization’s dedication to lawful employment practices,
ethical standards, and operational integrity.

In summary, IRCA empowers employers to require all job
applicants to demonstrate their legal right to work in the U.S,,
provided these policies are applied uniformly and without
discrimination. Proper implementation of this requirement
enhances compliance, reduces legal risks, and promotes
fairness in the hiring process, making it a vital aspect of
modern employment practices.

The Immigration Reform And Control Actpermits Employers
To Have Policies That Require All Job Applicants
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