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Throughout American history, employers have employed a variety of strategies
to discourage or suppress unionization efforts among their employees. Under
common law—a legal framework that predates modern labor laws—these efforts
often focused on maintaining managerial control and minimizing union
influence. Understanding what tactics were traditionally used under common
law and identifying what was not part of these efforts provides insight into
the evolution of labor rights and the legal landscape surrounding union
activities.

Historical Context of Employers’ Anti-Union
Strategies Under Common Law

Before the enactment of comprehensive labor laws, employers relied heavily on
common law principles to suppress union activities. These strategies were
rooted in the desire to protect property rights, maintain order, and prevent
disruptions to business operations. Many tactics, while effective in the
short term, often infringed upon workers’ rights to organize and collectively
bargain.

Common Law Tactics Employed by Employers to
Suppress Unionization

Under common law, employers employed several specific strategies to deter
union formation and activities. These tactics often involved legal actions,
threats, and practices aimed at discouraging employees from unionizing.

1. Injunctions Against Strikes and Union Activities

One of the most prevalent methods was obtaining court injunctions to prohibit
strikes, picketing, and other union activities.

e Employers would petition courts to issue injunctions claiming that union
activities constituted unlawful conspiracies or breaches of peace.

e These injunctions often mandated that employees cease union organizing
efforts or strike actions, effectively restraining union activities
through judicial orders.



2. Use of Blacklisting and Employee Surveillance

Employers would maintain blacklists of known union organizers and active
union supporters.

e Individuals on these lists faced discrimination, including denial of
employment opportunities.

e Employers also conducted surveillance on workers suspected of union
activities to gather evidence for legal or disciplinary actions.

3. Discharge and Discipline of Union Supporters

Terminating or disciplining employees involved in union activities was a
common tactic.

e Employers would dismiss workers for alleged misconduct, often citing
reasons unrelated to union activity to mask anti-union motives.

e This practice aimed to intimidate employees and weaken union organizing
efforts.

4. Propaganda and Employer-Controlled Communication

Employers used propaganda to sway employee opinions against unionization.
e Distributing anti-union literature or holding meetings to dissuade
workers from organizing.

e Controlling information to influence workers’ perceptions of unions and
collective bargaining.

5. Lockouts and Economic Pressure

Employers sometimes imposed lockouts to pressure employees into abandoning
union efforts.

e Lockouts involved denying workers access to the workplace, often coupled
with withholding wages.

e This tactic was aimed at weakening the union’s bargaining power or
discouraging union activity altogether.



What Was Not Part of Employers’ Efforts to
Quell Unionization Under Common Law

While the above tactics were typical under common law, certain measures that
are now considered standard or legal in labor relations were not part of
employers’ traditional efforts under this legal framework.

1. Legal Recognition of Unions and Collective
Bargaining Rights

Under common law, there was no legal recognition or protection for unions as
representatives of workers.
e Employers did not acknowledge unions as legitimate bargaining agents.

e The concept of collective bargaining rights was absent from the legal
landscape, making union activities purely voluntary and often illegal.

2. Enactment of Labor Laws Protecting Union
Activities

The protection of union activities through specific laws, such as the
National Labor Relations Act (NLRA) of 1935, was not part of the common law
approach.

e Before such legislation, courts generally treated union organizing and
strikes as unlawful conspiracies or breaches of peace.

e Legal protections for union supporters only emerged after labor laws
were enacted, not under common law principles.

3. Use of Picketing as a Legal Tool

While employers often opposed picketing, the legality of picketing as a form
of protest was not recognized under common law.

e Most courts viewed picketing with suspicion and often issued injunctions
against it.

e Legal acceptance of peaceful picketing as a protected activity only came
much later, after statutory protections were established.



4. Negotiation and Formal Collective Bargaining
Agreements

The formal process of negotiating binding agreements with unions was not a
feature of common law efforts.

e Employers under common law did not recognize unions as bargaining
agents, nor did they engage in formal negotiations.

e Any negotiations that occurred were informal and often discouraged or
suppressed by legal means.

5. Establishment of Labor Courts or Agencies for
Dispute Resolution

The creation of specialized bodies to oversee labor disputes and enforce
workers’ rights was absent under common law.

e Labor disputes were handled through general courts without dedicated
agencies or procedures for resolving union-related conflicts.

e Effective enforcement of workers’ rights to unionize only became
possible with subsequent labor legislation.

Summary: The Key Difference in Employers'’
Efforts

In sum, under common law, employers primarily focused on legal and extralegal
measures aimed at preventing unionization through injunctions, blacklisting,
disciplining union supporters, propaganda, and economic pressure. What they
did not do was recognize unions as legitimate entities, negotiate
collectively, or utilize legal protections for union activities. These latter
elements only emerged after significant legal reforms in the 20th century,
such as the National Labor Relations Act, which established workers’ rights
to organize and engage in collective bargaining.

Conclusion

Understanding the distinction between the strategies employed under common
law and the protections provided by modern labor laws is essential for
appreciating the evolution of workers’ rights in the United States. The
common law era was characterized by employer efforts to suppress union



activities through legal injunctions, intimidation, and economic
coercion—tactics that, while effective in their time, often infringed upon
fundamental workers’ rights. The shift towards recognizing unions as
legitimate bargaining partners and establishing legal protections for union
activities marked a significant advancement in labor relations, shaping the
landscape we see today.

If you're researching the history of labor rights and employer strategies,
remember that the use of legal injunctions, blacklisting, and disciplinary
actions were hallmark tactics under common law, whereas the formal
recognition of unions and collective bargaining only came later with
legislative reforms.

Frequently Asked Questions

Under common law, which of the following was NOT part
of an employer's efforts to suppress unionization?

Implementing fair labor practices and encouraging employee organization.

Which tactic was commonly used by employers under
common law to prevent union formation?

The use of injunctions to restrain union activities.

Did employers under common law typically support
unionization efforts?

No, they generally sought to undermine or prevent union activities.

Under common law, which of the following was an
effort to quell unionization?

Hiring spies to monitor and report on union organizing activities.

Were collective bargaining rights recognized under
common law as a means to quell unionization?

No, collective bargaining was not recognized and was often suppressed.

Which of the following was NOT a measure employers
used under common law to suppress unions?

Supporting employee rights to organize and bargain collectively.

Additional Resources

Under Common Law, all of the following were part of employers' efforts to
quell unionization except which?



The history of labor relations in the United States is marked by a tumultuous
struggle between workers seeking to organize for better conditions and
employers intent on maintaining control over their enterprises. Under the
framework of common law— the body of law developed through judicial decisions
rather than statutes— employers employed a variety of strategies to suppress
unionization efforts. These efforts, deeply embedded in legal and extralegal
tactics, aimed to dissuade workers from unionizing, thereby preserving
managerial authority and operational stability. Understanding these tactics
provides insight into the evolution of labor rights, the limitations of early
legal protections for workers, and the eventual reforms that sought to
balance employer interests with workers' rights to organize.

This article explores the common law-era practices employed by employers to
thwart union formation, detailing each method, its legal basis (or lack
thereof), and its implications. It also identifies which of these efforts was
not part of the common law arsenal, illuminating the boundaries of legal
employer conduct during this period.

Historical Context of Common Law and Labor
Relations

The Origins of Common Law in Labor Disputes

Common law, originating from medieval English judicial decisions, became the
foundational legal system in the United States. During the 19th and early
20th centuries, courts frequently applied common law principles to labor
disputes—often in ways that favored employers. The courts viewed strikes,
picketing, and union activities with suspicion, and frequently ruled against
workers seeking to organize or protest working conditions.

The legal environment was characterized by a strong presumption of an
employer’s right to manage its business without interference. Consequently,
many tactics used to suppress unionization were either explicitly legal under
the common law or fell into a gray area where courts hesitated to intervene
in employer actions.

The Legal Philosophy Favoring Employers

The courts often upheld the doctrine of employment at will, allowing
employers to dismiss workers for any reason that was not illegal, and to
undertake measures to prevent unionization. The prevailing attitude was that
labor disputes were private matters or economic disagreements, not matters
for judicial intervention. This legal backdrop set the stage for employers to
adopt various strategies to quash union efforts without fear of significant
legal repercussions.



Employers’ Strategies to Quell Unionization
Under Common Law

Employers employed a range of tactics under the umbrella of common law to
prevent workers from organizing, including legal, quasi-legal, and illegal
measures. These efforts aimed to intimidate, dissuade, or outright prevent
union formation and activity.

1. Injunctions and Court Orders to Suppress Strikes
and Picketing

One of the most common legal tools was the issuance of injunctions—court
orders that prohibited workers from engaging in certain activities, such as
striking, picketing, or concerted activities deemed disruptive.

— Legal Basis: Under the common law, courts could issue restraining orders to
prevent strikes or picketing, especially when such actions interfered with
property rights or business operations.

— Impact: Employers frequently obtained injunctions to halt strikes, often
labeling union activities as conspiracies or public nuisances. These
injunctions effectively criminalized collective action, making participation
in strikes or picketing a breach of court orders, with violators subject to
fines or imprisonment.

— Notable Cases: The Massachusetts case (e.g., Commonwealth v. Hunt, 1842)
initially offered some support for unions, but later courts often reversed
such progress, emphasizing the employer’s right to protect property and
business interests.

2. Lockouts and Closure of Workplaces

Employers sometimes resorted to lockouts—closing the workplace to prevent
union activity or to retaliate against union efforts.

- Legal Justification: Under common law, employers had the right to control
their property and could shut down operations to prevent unionization.

— Purpose: Lockouts served as a powerful deterrent, signaling to workers that
union activity could lead to job loss or indefinite closure, thereby
discouraging organizing efforts.

— Impact: Lockouts often led to economic hardship for workers, who faced

unemployment while being deprived of legal recourse to challenge such
measures.

3. Termination of Union-supporting Employees

Employers often dismissed employees suspected of supporting or participating
in union activities.



— Legal Context: As employment at will was widely accepted, employers could
terminate workers for any reason not explicitly illegal, such as
discrimination based on union activity.

— Implications: This tactic created a climate of fear among workers,
discouraging union participation due to concerns over Jjob security.

4. Surveillance and Coercion

Employers employed surveillance tactics—monitoring workers’ conversations,
meetings, and activities—to identify union supporters.

— Legal Boundaries: While surveillance itself was not illegal under common
law, coercive tactics—such as intimidation, threats, or coercive
interrogations—could be deemed unlawful or subject to legal challenge, but
often were tolerated or overlooked.

— Effects: Such tactics fostered an atmosphere of distrust and suppression,
making workers hesitant to organize or express union sympathies.

5. Propaganda and Disinformation Campaigns

Employers disseminated anti-union propaganda to sway workers against
organizing efforts.

— Methods: Distributing pamphlets, hosting meetings with anti-union messages,
and emphasizing the potential for job losses or disruptions.

- Legal Status: While speech restrictions are limited by First Amendment

protections today, during the common law era, such campaigns were generally
permissible unless they involved false statements or coercion.

6. The Use of Private Security or Police

Employers often hired private security firms or called upon police to break
up union meetings, intimidate workers, or suppress strikes.

- Legal Considerations: Police intervention was sometimes legally Jjustified
under property rights, but excessive or violent suppression could be

challenged.

— Impact: The presence of law enforcement was used as a tool to intimidate
union activists, often escalating violence and repression.

What Was NOT Part of Employers’ Efforts to
Quell Unionization Under Common Law?

Having examined the various tactics employed, it is crucial to identify which



strategy was not part of the common law—era employer efforts. Among common
employer tactics, some actions were either explicitly illegal or outside the
common law framework.

The exception: Passing legislation or statutory laws to restrict union
activities

- Explanation: During the common law period, employers primarily relied on
existing legal principles, court injunctions, and extralegal measures. They
did not, by themselves, pass laws to restrict union activities because
statutory labor laws were largely absent or undeveloped at that time.

— Legal Context: The use of legislative measures to curb unionization—such as
banning union membership or outlawing collective bargaining—came much later,
with laws like the Sherman Antitrust Act of 1890, and state-level statutes.

— Why Not Part of Common Law Efforts: Under common law, employers could not
create laws; they could only act within existing legal boundaries. The
development and passage of statutory laws explicitly restricting union
activities were not part of their efforts under common law but represented a
shift towards statutory regulation.

Conclusion: The Evolution from Common Law to
Statutory Protections

The landscape of labor law has evolved significantly since the common law
era. Employers, constrained by the legal environment of the time, employed
various tactics—injunctions, lockouts, dismissals, surveillance, propaganda,
and police intervention—to suppress union activities. Many of these tactics,
while often legally permissible under the common law, were criticized for
undermining workers’ rights to organize and bargain collectively.

Over time, legal reforms and statutes, such as the National Labor Relations
Act of 1935, sought to curb employer abuses and recognize workers’ rights to
unionize without undue interference. These changes marked a transition from
employer—-dominated strategies rooted in common law principles to a more
balanced framework that protected collective bargaining and fair labor
practices.

In summary, while employers’ efforts to quell unionization under common law
encompassed numerous tactics, the passing of legislation specifically aimed
at restricting union activities was not among them during that period.
Instead, statutory restrictions would only emerge later, shaping the modern
landscape of labor rights and employer responsibilities.

Key Takeaways:

- Employers used injunctions, lockouts, dismissals, surveillance, propaganda,
and police intervention under common law to suppress unions.

- Many of these tactics exploited the legal environment’s biases in favor of
property rights and managerial control.

— The passage of laws explicitly restricting union activities was a



development beyond the scope of common law efforts.

— Understanding these historical tactics highlights the importance of legal
protections that now safeguard workers’ rights to organize and bargain
collectively.
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This comprehensive review underscores the importance of legal reforms in
establishing fair labor practices and protecting the fundamental rights of
workers to organize without undue employer interference.
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