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In the realm of antitrust law and competition policy, understanding the liability of businesses for

monopolization or attempts to monopolize is crucial. While individuals can be held accountable in

various legal contexts, it is primarily corporations and other business entities that are scrutinized under

antitrust statutes for engaging in practices that threaten market competition. This article explores the

legal principles, key cases, and regulatory frameworks that establish when and how a business, rather

than an individual, can be deemed liable for monopolizing or attempting to monopolize a market.

---

Understanding Monopolization and Attempted Monopolization

What Is Monopolization?

Monopolization occurs when a business acquires, maintains, or attempts to acquire monopoly power in

a relevant market through improper or illegal means. Monopoly power, in legal terms, refers to the

ability to control prices or exclude competition for a significant period.



What Constitutes Attempted Monopolization?

Attempted monopolization involves actions taken by a business with a dangerous probability of

achieving monopoly power. Unlike actual monopolization, which has already occurred, attempted

monopolization focuses on conduct aimed at acquiring such dominance.

Legal Definitions and Standards

In the United States, the Sherman Antitrust Act (Section 2) primarily addresses monopolization and

attempts to monopolize. The courts have established criteria to determine liability:

- The possession of monopoly power in a relevant market.

- The willful acquisition or maintenance of that power through anti-competitive means.

- A specific intent to monopolize (especially for attempted monopolization).

---

Legal Framework for Business Liability in Monopolization Cases

The Sherman Antitrust Act

The Sherman Act, enacted in 1890, is the cornerstone of U.S. antitrust law. Its Section 2 explicitly

prohibits monopolization, attempts to monopolize, and conspiracies to monopolize.

Key Elements for Liability

To establish that a business is liable for monopolization, the following must typically be proven:

- Market Power: The business must possess significant market share, usually over 50%.

- Anti-competitive Conduct: The conduct must be aimed at maintaining or establishing monopoly

power.



- Willfulness: The conduct must be deliberate and not justified by legitimate business practices.

Attempted Monopolization Standards

For attempted monopolization, courts generally require:

- Proof of a dangerous probability of success.

- Specific intent to monopolize.

- Predatory or exclusionary conduct.

---

How Businesses Can Be Held Liable

Examples of Business Conduct Leading to Liability

Businesses may be deemed liable for monopolization or attempted monopolization through various

conduct, including:

- Predatory pricing to drive competitors out of the market.

- Exclusive dealing arrangements that exclude rivals.

- Tying or bundling products to restrict market access.

- Use of patent rights to unlawfully exclude competitors.

- Collusive practices or conspiracy to dominate a market.

Legal Doctrines and Case Law

Several landmark cases illustrate how courts analyze and determine business liability:

- United States v. Microsoft Corp. (1998): The court found Microsoft liable for maintaining monopoly

power through exclusionary tactics.



- American Tobacco Co. v. United States (1911): Established that efforts to monopolize through

unlawful means constitute a violation of the Sherman Act.

- United States v. Grinnell Corp. (1966): Clarified the standard for monopoly power and willful conduct.

Assessing Monopoly Power

Determining whether a business has monopoly power involves:

- Market share analysis.

- Market definition (product and geographic market).

- Barriers to entry.

- The business's conduct and its effect on competition.

---

Role of Regulatory Agencies and Enforcement

Federal Trade Commission (FTC) and Department of Justice (DOJ)

These agencies enforce antitrust laws and investigate allegations of monopolization. They can:

- file civil suits.

- seek injunctions to prevent anti-competitive conduct.

- impose fines and penalties.

Procedures for Enforcement

- Investigation: Gathering evidence of anti-competitive conduct.

- Complaint and Litigation: Filing formal complaints and pursuing legal action.

- Remedies: Civil penalties, divestitures, or behavioral remedies.



International Perspectives

Other jurisdictions, such as the European Union, also hold businesses liable for monopolistic practices

under their competition laws, which share similarities with U.S. statutes but differ in enforcement and

scope.

---

Defenses and Justifications for Business Conduct

Procompetitive Justifications

Businesses can defend their conduct by demonstrating:

- Legitimacy of their business strategies.

- Efficiencies or consumer benefits arising from their practices.

- Lack of intent to monopolize.

Legal Safeguards and Limitations

- Legitimate competitive behaviors, such as aggressive pricing, are often protected.

- Conduct that is inherently anti-competitive may be deemed unlawful regardless of intent.

Role of Market Conditions

Market dominance achieved through superior product quality or innovation is generally not considered

unlawful; liability arises when conduct is aimed at unlawfully maintaining or establishing monopoly

power.

---



Implications of Monopolization Liability for Businesses

Legal and Financial Risks

- Significant fines and penalties.

- Court orders to cease certain practices.

- Damages awarded to competitors or consumers.

Reputational Impact

Liability for monopolization can tarnish a company's reputation, affecting customer trust and market

standing.

Compliance and Prevention

Businesses should implement compliance programs, conduct regular legal audits, and foster

competition-friendly practices to avoid liability.

---

Conclusion

A business, but not an individual person, can indeed be deemed liable for monopolizing or attempting

to monopolize a market under various legal frameworks, primarily under the Sherman Antitrust Act.

Liability hinges on the possession of market power, the nature of conduct, and the intent behind such

conduct. Regulatory agencies actively monitor and enforce these laws, aiming to promote competition

and prevent monopolistic abuses. Understanding the legal standards and conducting business

practices within the bounds of competition law are essential for companies seeking sustainable

success without risking liability for unlawful monopolization.



Frequently Asked Questions

What does it mean for a business to be deemed liable for monopolizing

or attempting to monopolize?

It means that a company can be legally held responsible under antitrust laws if it engages in practices

that aim to dominate a market or suppress competition, even though it is not an individual person.

Which laws address the liability of businesses for monopolization

attempts?

The primary laws are the Sherman Antitrust Act and the Clayton Act, which prohibit anticompetitive

practices and attempts to monopolize or maintain monopoly power.

What types of conduct can lead to a business being accused of

monopolizing?

Conduct such as exclusive contracts, predatory pricing, tying arrangements, buyout strategies, or other

aggressive tactics intended to eliminate competitors or control a market can lead to liability.

Can a business be held liable for monopolizing without actually

achieving a monopoly?

Yes, a business can be liable for attempting to monopolize even if it has not yet achieved monopoly

power, provided its conduct shows a dangerous probability of success.

What are the legal remedies if a business is found liable for

monopolization or attempts?

Remedies may include injunctions to stop the illegal conduct, divestitures, fines, or other measures

aimed at restoring competitive conditions.



How do courts determine whether a business's conduct constitutes an

attempt to monopolize?

Courts examine factors like the intent of the conduct, the likelihood of success, the company's market

power, and whether the conduct has a dangerous probability of achieving monopoly.

Are there defenses available for businesses accused of attempting to

monopolize?

Yes, defenses may include proving the conduct was justified by pro-competitive benefits, that there

was no dangerous probability of monopolization, or that the conduct was legitimate business

competition.

Why is it important for businesses to understand their liability

regarding monopolization?

Understanding this liability helps businesses avoid illegal antitrust practices, reduces the risk of legal

penalties, and promotes fair competition in the marketplace.

Additional Resources

A Business, But Not An Individual Person, Can Be Deemed Liable For Monopolizing Or Attempting To

Monopolize

Monopolization and attempts to monopolize are critical concepts in antitrust law, shaping the

competitive landscape of markets and safeguarding consumer interests. While much attention is often

given to individual corporate executives or decision-makers, it is essential to recognize that business

entities themselves—corporations, partnerships, or other organized entities—can be held liable for

monopolization or attempts to monopolize under relevant legal frameworks. This review delves into the

legal principles, case law, and practical considerations that establish a business's liability in such



contexts.

---

Understanding Monopolization and Attempted Monopolization

Definitions and Legal Frameworks

- Monopolization refers to the act of maintaining or acquiring market power through improper conduct,

with the intent to dominate a relevant market to the exclusion of competition.

- Attempted Monopolization involves actions aimed at achieving monopoly power, with a dangerous

probability of success, which may include anti-competitive behaviors designed to eliminate rivals or

prevent entry.

Legal Basis:

The primary statute governing monopolization and attempted monopolization in the United States is

Section 2 of the Sherman Antitrust Act (15 U.S.C. § 2). It prohibits:

- Monopolizing or attempting to monopolize, and

- Conspiracies to monopolize.

Key elements for liability:

- Market Power: The defendant's ability to control prices or exclude competition.

- Anti-competitive Conduct: Actions that serve to acquire or maintain monopoly power.

- Specific Intent: The purpose or intent to monopolize or attempt to do so.

- Dangerous Probability: In attempted monopolization cases, a likelihood that the conduct will result in

monopoly power.



---

Legal Principles: Business Entities as Liable Actors

Legal Personhood and Corporate Liability

- Legal Personhood:

Corporations and other business entities are recognized as legal persons under the law, capable of

entering contracts, suing, and being sued.

- Vicarious Liability:

A corporation can be held liable for the wrongful acts of its officers, agents, or employees if those acts

are within the scope of employment or authority.

- Direct Liability:

The business itself, as an entity, can directly engage in conduct that constitutes monopolization or an

attempt.

Implication:

Because corporations are considered independent legal entities, they can be directly charged with

violations of antitrust laws, including monopolization or attempted monopolization.

Case Law Supporting Business Liability

- United States v. Microsoft Corp. (1998):

The Department of Justice and several states alleged Microsoft’s practices aimed at maintaining its

dominant position in PC operating systems, holding the corporation liable for anti-competitive conduct.

- United States v. AT&T (1982):

The breakup of AT&T was based on its monopolistic control over telecommunications, with the



corporation itself liable for attempting to maintain a monopoly.

- United States v. Aluminum Co. of America (Alcoa) (1945):

The Supreme Court held Alcoa liable for monopolization, emphasizing the company's conduct rather

than individual culpability.

---

Elements of Monopolization and Attempted Monopolization:

Focus on Business Conduct

Market Power and Its Establishment

- Definition:

The ability to control prices or exclude competition in a relevant market.

- Assessment:

Courts analyze market share, barriers to entry, and competitive effects.

- Business liability:

If a business’s conduct results in or maintains significant market power, it can be liable for

monopolization.

Anti-Competitive Conduct

- Examples include:

- Predatory pricing

- Exclusive dealing arrangements

- Tying and bundling

- Refusal to deal



- Strategic acquisitions to eliminate rivals

- Use of patents or other intellectual property rights to suppress competition

Liability Implication:

Engaging in these behaviors as a business can establish liability if they serve to monopolize or attempt

to do so.

Specific Intent and Purpose

- Requirement:

The business must have a deliberate intent to monopolize or a reckless indifference to the risk.

- Evidence:

Internal communications, strategic plans, or past conduct indicating intent.

Dangerous Probability of Success (for Attempt Cases)

- Criterion:

The conduct must have a high likelihood of leading to monopoly power.

- Legal Standard:

Courts evaluate the probability based on market conditions, resources, and conduct.

---

Liability Without Personal Culpability

- The law does not require that a business’s executives or employees personally intend to monopolize;

the business itself, through its conduct and policies, can be liable.



- Corporate liability is based on the organization's actions, policies, and effects rather than individual

intent, though intent can be relevant for establishing the nature and purpose of conduct.

---

Practical Aspects of Enforcing Liability Against Businesses

Investigations and Evidence Gathering

- Agencies like the Federal Trade Commission (FTC) and the Department of Justice (DOJ) investigate

potential violations.

- Evidence can include:

- Internal memos

- Pricing strategies

- Market analyses

- Communications with competitors

- Acquisition histories

Litigation and Remedies

- Typical remedies include:

- Cease-and-desist orders

- Divestitures

- Penalties and fines

- Injunctive relief to prevent further anti-competitive conduct



Role of Business Structure

- Corporations, partnerships, LLCs, and other organized entities can all be held liable provided they

engage in conduct that violates antitrust laws.

- The structure does not exempt a business from liability but may influence the scope and method of

enforcement.

---

Limitations and Defenses for Businesses

- Pro-competitive Justifications:

Businesses may defend conduct if it is legitimate and benefits consumers, such as innovation or

efficiency gains.

- Market Definition and Evidence:

Challenges may arise regarding the definition of the relevant market or the attribution of conduct to the

business entity.

- Legal Safeguards:

Businesses can argue that their conduct is an honest effort to compete or that it does not have

monopolistic intent.

---

Conclusion: The Significance of Business Liability in Monopoly

Cases

The legal landscape makes clear that business entities—independent of the individuals behind



them—can be held liable for monopolization or attempts to monopolize. This liability is rooted in the

recognition of corporations and other organizations as legal persons capable of engaging in conduct

that affects market competition. The law's focus on conduct, market effects, and intent allows

regulators and courts to address anti-competitive practices effectively, regardless of whether individual

executives or managers are personally culpable.

Understanding that a business itself can be liable emphasizes the importance for companies to

maintain compliance with antitrust laws and avoid behaviors that could be interpreted as attempts to

monopolize or sustain a monopoly. It also underscores the need for organizations to implement

internal policies fostering fair competition and transparency, thereby reducing their risk of legal action

and promoting healthy, competitive markets.

---

In summary, a business, as an organized legal entity, can indeed be deemed liable for monopolizing or

attempting to monopolize. The focus on conduct and effect, rather than individual culpability alone,

ensures that competition law effectively deters anti-competitive behavior at the organizational level,

contributing to a fair and vibrant marketplace.
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