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The Supreme Court’s decision in Gitlow v. New York (1925) marked a pivotal moment in American
constitutional law, especially concerning the application of the Due Process Clause of the Fourteenth
Amendment. This ruling was instrumental in defining the limits of state power to regulate free speech
and set a precedent for incorporating fundamental rights from the Bill of Rights to apply to state
governments. By examining the case’s background, the Court’s reasoning, and its broader
implications, it becomes clear why this ruling remains a cornerstone in the evolution of due process
protections in the United States.

Background of Gitlow v. New York

The Context of the Case

Benjamin Gitlow’s activities: Gitlow was a socialist and a member of the Left Wing Section of
the Socialist Party. He published the "Left Wing Manifesto," which called for socialist revolution
and the overthrow of the U.S. government.

Charge and conviction: Gitlow was convicted under New York’s Criminal Anarchy Law for
distributing this manifesto, which the state claimed incited violence and was a threat to public
order.

Legal question: The central issue was whether New York could criminalize speech advocating
revolutionary change without violating the First Amendment rights to free speech and press.

The Significance of the Case

It was among the first cases to test the incorporation of the Bill of Rights
protections—specifically free speech—against state laws through the Due Process Clause of the
Fourteenth Amendment.

The case set the stage for future jurisprudence on the scope of free speech and the extent to
which states could limit it.



The Supreme Court’s Ruling and Its Reasoning

Majority Opinion

Incorporation of the First Amendment: The Court, led by Justice Oliver Wendell Holmes,1.
upheld Gitlow’s conviction but also made a landmark declaration that the First Amendment’s
protections of free speech and press are applicable to the states through the Due Process
Clause of the Fourteenth Amendment. This process, known as "incorporation," marked a
significant shift in constitutional law.

Selective Incorporation Doctrine: The Court emphasized that not all rights are absolute but2.
could be limited when necessary to prevent harm. However, fundamental rights like free speech
are protected from state infringement.

Speech advocating overthrow: The Court acknowledged that speech advocating illegal acts,3.
such as overthrowing the government, could be restricted, but only if it presented a clear and
imminent danger.

Legal Principles Established

Due Process as a Vehicle for Rights: The ruling established that the Due Process Clause of
the Fourteenth Amendment could be used to safeguard individual rights against state
encroachment.

First Amendment Application: It was the first time the Supreme Court explicitly held that
free speech protections apply to state governments, not just Congress.

Limits on Free Speech: The decision clarified that speech advocating illegal conduct is not
protected if it incites imminent lawless action or presents a clear danger.

Implications of the Ruling on Due Process and Civil
Liberties

Significance of Due Process in Incorporating Rights

Protection against state action: The ruling reinforced the principle that states cannot
infringe upon fundamental rights without due process of law, ensuring a uniform standard of
civil liberties.

Legal foundation for future cases: Gitlow’s case laid the groundwork for the incorporation



doctrine, leading to the application of most Bill of Rights protections to the states over
subsequent decades.

Balancing rights and public order: The decision highlighted the need to balance individual
freedoms with the government’s interest in maintaining public order.

Broader Impact on Civil Liberties

Expansion of free speech protections: It marked the beginning of judicial recognition that1.
free speech is a fundamental right deserving protection from state interference.

Limits on state censorship: States could no longer freely pass laws that unconstitutionally2.
suppressed speech unless it met strict criteria (e.g., imminent danger).

Influence on future jurisprudence: The case influenced landmark rulings such as3.
Brandenburg v. Ohio and Texas v. Johnson, which refined the limits of permissible restrictions
on speech.

The Evolution of Due Process Doctrine Post-Gitlow

Incorporation of Other Rights

Following Gitlow, the Supreme Court gradually incorporated other fundamental rights from the
Bill of Rights, including the right to counsel, protection against self-incrimination, and
protections against unreasonable searches and seizures.

This process transformed the Fourteenth Amendment into a powerful tool for safeguarding civil
liberties at the state level.

Development of Substantive Due Process

Over time, courts began to interpret due process not only as a procedural safeguard but also as
a substantive guarantee of certain rights against arbitrary state action.

This led to landmark decisions that struck down laws infringing on privacy, marriage, and other
fundamental rights.



Conclusion: Why the Gitlow Decision Remains
Foundational
The Supreme Court’s ruling in Gitlow v. New York was a watershed moment in American constitutional
law because it established the principle that the rights protected by the Bill of Rights are applicable to
the states through the Due Process Clause of the Fourteenth Amendment. This incorporation doctrine
ensured a more uniform protection of civil liberties across the country and set limits on state power to
infringe upon fundamental freedoms. The case also clarified that while speech could be restricted,
such restrictions must meet strict criteria—particularly when advocating illegal acts—thus shaping the
landscape of free speech jurisprudence for decades to come.

Furthermore, Gitlow’s emphasis on due process as a safeguard against arbitrary state action elevated
the importance of procedural and substantive protections in American law. It laid the foundation for
subsequent legal developments that expanded individual rights and limited government overreach.
Today, the principles articulated in Gitlow continue to underpin critical debates about civil liberties,
free speech, and the reach of government authority, making it one of the most significant rulings in
Supreme Court history regarding due process and constitutional rights.

Frequently Asked Questions

Why was the Supreme Court’s ruling in Gitlow v. New York
significant for the application of due process?
The ruling established that freedoms of speech and press are protected under the Due Process Clause
of the 14th Amendment, applying the First Amendment to state laws and ensuring due process
includes safeguarding fundamental rights.

How did the Gitlow v. New York decision expand the scope of
due process protections?
It set a precedent that the states cannot infringe upon fundamental rights like free speech without
violating due process, thereby incorporating certain First Amendment rights into the concept of due
process under the 14th Amendment.

What role did the Supreme Court’s ruling in Gitlow v. New
York play in the incorporation doctrine?
It marked a key step in the incorporation of the Bill of Rights into the Due Process Clause of the 14th
Amendment, ensuring that state governments could not violate fundamental rights without due
process.

In what way did Gitlow v. New York influence subsequent due
process interpretations?
The case set a precedent that the states must respect certain fundamental rights, leading to a



broader understanding that due process includes protection of civil liberties against state
infringement.

Why was the decision in Gitlow v. New York considered a
milestone for civil liberties and due process?
Because it was among the first cases to incorporate protections of free speech into the due process
clause, reinforcing that states are bound to respect fundamental rights under the Constitution.

How did Gitlow v. New York impact the balance between state
powers and individual rights under due process?
It limited state authority by affirming that individual rights—such as free speech—are protected under
the due process clause, thereby ensuring that states could not arbitrarily suppress fundamental
freedoms.

Additional Resources
Gitlow v. New York: A Landmark Ruling Shaping Due Process and Free Speech in American Law

---

Introduction

In the realm of constitutional law, few cases have had such profound and lasting impacts as Gitlow v.
New York (1925). This Supreme Court decision is widely regarded as a pivotal turning point in the
interpretation of the First Amendment's protections for free speech and the incorporation of
fundamental rights through the Due Process Clause of the Fourteenth Amendment. As a cornerstone
in American legal history, the ruling set critical precedents that continue to influence judicial doctrine
and civil liberties today.

In this article, we delve into why the Supreme Court’s ruling in Gitlow v. New York was important with
respect to due process, examining the case’s background, its constitutional implications, and the
broader significance for American jurisprudence.

---

Background of Gitlow v. New York

Historical Context

The case originated during the early 20th century, a period marked by intense political upheaval and
fears of radical socialism and communism following the Russian Revolution of 1917. The U.S.
government and many states, including New York, enacted laws aimed at suppressing revolutionary



activities and dissenting speech believed to threaten public order.

Benjamin Gitlow was a socialist and a member of the Left Wing Section of the Socialist Party. He
published a manifesto advocating for the overthrow of the U.S. government by force—a clear call for
revolutionary action. Despite the absence of any immediate attempt at insurrection, Gitlow was
charged under New York’s Criminal Anarchy Law, which criminalized advocating for violent overthrow
of the government.

The key legal question was whether advocating for revolutionary change, in the abstract, could be
criminalized without violating constitutional protections of free speech.

The Lower Court Proceedings

Gitlow was convicted, and his case proceeded through the New York courts, which upheld his
conviction based on the state's interest in maintaining order and suppressing revolutionary speech.
Gitlow appealed to the U.S. Supreme Court, asserting that his First Amendment rights had been
violated.

---

The Supreme Court’s Ruling: A Landmark Decision

Majority Opinion and the Incorporation Doctrine

In a historic 7-2 decision, the Supreme Court upheld Gitlow’s conviction but simultaneously made a
groundbreaking ruling: the First Amendment's protections of free speech and free press are
fundamental rights protected by the Due Process Clause of the Fourteenth Amendment and,
consequently, applicable to the states.

This was the first time the Court explicitly acknowledged that the protections of free speech are
incorporated into the concept of due process—a doctrine known as the incorporation doctrine.

The Court’s opinion, written by Justice Oliver Wendell Holmes, famously stated:

> “The liberty of the individual must include the liberty of becoming unpopularly radical or
revolutionary without [being] subjected to punishment.”

This phrase underscored that free speech includes controversial or unpopular ideas, even if they
threaten existing political stability.

The Significance of the Due Process Clause

At the heart of the decision was the interpretation of the Due Process Clause of the Fourteenth



Amendment, which states:

> “No State shall deprive any person of life, liberty, or property, without due process of law.”

The Court recognized that this clause serves as a safeguard for fundamental rights—including free
speech—that states cannot infringe upon arbitrarily. This interpretation marked a significant evolution
from the earlier view that the Bill of Rights only limited federal power.

Why was this important? Because it extended federal constitutional protections to state governments,
ensuring a uniform standard for individual rights across the nation.

---

Why Was the Ruling Important with Respect to Due
Process?

1. Establishment of the Incorporation Doctrine

The incorporation doctrine is the legal principle that most of the protections found in the Bill of Rights
are applicable to the states through the Due Process Clause of the Fourteenth Amendment. Prior to
Gitlow, the Supreme Court had been hesitant to apply the Bill of Rights to the states, maintaining a
doctrine of "state’s rights" that allowed states to interpret rights differently.

Gitlow’s significance lies in:

- Recognizing that fundamental rights—like free speech—are incorporated into the concept of liberty
protected by due process.
- Setting a precedent for future cases that would gradually apply most of the Bill of Rights to the
states.

Impact:

- It strengthened individual rights against state infringement.
- It shifted the balance of power toward protecting civil liberties at the state level.
- It paved the way for landmark cases that expanded civil rights protections.

2. Broadening the Scope of Due Process

While the Due Process Clause was originally intended to
prevent arbitrary government actions in criminal procedures,
the Gitlow ruling expanded its scope to protect substantive



rights—those that are fundamental to individual liberty.

Substantive due process refers to the essence or content of a
law, ensuring that laws do not violate fundamental rights
regardless of procedural fairness.

In Gitlow:

- The Court acknowledged that free speech is a fundamental
right protected by due process.
- The state could regulate or restrict speech only if such
restrictions serve a compelling state interest and are
narrowly tailored to achieve that interest.

This approach set the stage for later judicial review of laws
restricting civil liberties, emphasizing substantive over purely
procedural protections.

3. Balancing Free Speech and State Interests

The ruling marked a new legal framework where the
government could limit free speech only under strict
standards. It emphasized that even speech advocating
revolutionary change deserves some measure of protection,
unless it incites imminent lawless action.

This nuanced approach influenced subsequent First
Amendment jurisprudence, leading to the development of
doctrines such as the clear and present danger test and later
the imminent lawless action test.

---



Broader Significance of the Ruling

1. Setting Legal Precedents for Civil Liberties

Gitlow v. New York was a foundational case that transformed
the relationship between individual rights and state power. It
established that civil liberties are protected from government
infringement at all levels, not just federal.

Key outcomes include:

- The recognition that fundamental rights are protected by
the due process clause.
- The application of the Bill of Rights to state laws.
- The precedent for judicial review of laws restricting speech,
assembly, and other rights.

2. Impact on Free Speech Doctrine

The case expanded the scope of free speech protections,
acknowledging that not all advocacy of ideas—even
revolutionary ones—is outside constitutional protection.

It also laid the groundwork for future jurisprudence that
balances individual rights against societal interests, shaping
the legal landscape for free speech, assembly, and press.

3. Influence on Future Supreme Court Decisions



Gitlow became a cornerstone case that influenced countless
rulings, including:

- Brandenburg v. Ohio (1969), which established the imminent
lawless action standard.
- Tinker v. Des Moines (1969), reaffirming free speech rights
for students.
- Mapp v. Ohio (1961), applying incorporation to criminal
procedural rights.

---

Conclusion

The Supreme Court’s ruling in Gitlow v. New York was
fundamentally important with respect to due process because
it redefined the relationship between individual rights and
state power. By incorporating free speech protections into the
Due Process Clause, the Court ensured that fundamental
liberties could not be arbitrarily denied by state governments,
thereby advancing the cause of civil liberties and establishing
a more uniform standard of constitutional protections across
the United States.

This decision exemplifies how judicial interpretation of due
process can shape the scope and reach of constitutional
rights, ultimately strengthening the constitutional safeguards
that underpin American democracy. Its legacy persists in
modern constitutional law, reminding us that due process is
not merely procedural but also a guardian of substantive
rights essential to individual liberty.
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